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FEDERAL REGISTER Published daily. Monday through Friday, 
(not published on Saturdays. Sundays, or on official holidays), 
by the Office of the Federal Register. National Archives and 
Records Administration. Washington, DC 20408. under the 
Federal Register Act (49 Slat. 500. as amended; 44 U.S.C. Ch. 

15) and the regulations of the Administrative Committee of the 
Federal Register (1 CFR Ch. I). Distribution is made only by the 
Superintendent of Documents. U S. Government Printing Office. 
Washington, DC 20402. 

The Federal Register provides a uniform system for making 
available to the public regulations and legal notices issued by 
Federal agencies. These include Presidential proclamations and 
Executive Orders and Federal agency documents having general 
applicability and legal effect, documents required to be 
published by act of Congress and other Federal agency 
documents of public interest. Documents are on file for public 
inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the 
issuing agency. 

The Federal Register will be furnished by mail to subscribers 
for $340.00 per year, or $170.00 for 6 months, payable in 
advance. The charge for individual copies is $1.50 for each 
issue, or $1.50 for each group of pages as actually bound. Remit 
check or money order, made payable to the Superintendent of 
Documents. U.S. Government Printing Office. Washington. DC 
20402. 

There are no restrictions on the republication of material 
appearing in the Federal Register. 

Questions and requests for specific information may be directed 
to the telephone numbers listed under INFORMATION AND 
ASSISTANCE in the READER AIDS section of this issue. 

How To Cite This Publication: Use the volume number and the 
puge number. Example: 52 FR 12345. 


THE FEDERAL REGISTER 
WHAT IT IS AND HOW TO USE IT 

FOR: Any person who uses the Federal Register and Code of 

Federal Regulations. 

WHO: The Office of the Federal Register. 

WHAT: Free public briefings (approximately 2 1/2 hours) to 

present: 

t. The regulatory process, with a focus on the Federal 
Register system and the public's role in the 
development of regulations. 

2. The relationship between the Federal Register and Code 
of Federal Regulations. 

3. The important elements of typical Federal Register 
documents. 

4. An introduction to the finding aids of the FR/CFR 
system. 

WHY: To provide the public with access to information 

necessary to research Federal agency regulations which 
directly affect them. There will be no discussion of 
specific agency regulations. 


HOUSTON, TX 

WHEN: March 10; at 9 am. 

WHERE: Room 4415, Federal Building. 

515 Rusk Avenue. Houston, TX. 
RESERVATIONS: Call the Houston Federal Information 
Center on the following local numbers: 
Houston 713-229-2552 
Austin 512-472-5495 
San Antonio 512-224^1471 
New Orleans 504-589-6696 


ATLANTA, GA 

WHEN: March 28; at 9 am. 

WHERE: LD. Strom Auditorium. Richard B. 

Russell Federal Building, 75 Spring 
Street. SW.. Atlanta. CA. 

RESERVATIONS: Call the Atlanta Federal Information 
Center. 404-331-2170. 


WASHINGTON, DC 

WHEN: March 31; at 9 am. 

WHERE: Office of the Federal Register. 

First Floor Conference Room, 

1100 L Street NW.. Washington. DC. 
RESERVATIONS: Beverly Fayson, 202-523-3517 
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Presidential Documents 


6769 


Title 3— 

Proclamation 5614 of March 2, 1987 

The President 

Hatch Act Centennial, 1987 


By the President of the United States of America 

A Proclamation 

For a century, we Americans and people around the world have benefitted 
tremendously from the agricultural research and training provided by our 
national system of agricultural experiment stations at our State land-grant 
colleges. This system was initiated by the Hatch Act, which President Grover 
Cleveland signed into law on March 2, 1887. In celebrating the Centennial of 
this legislation, we pay much-deserved tribute to our agricultural researchers 
of the present and to the generations of dedicated scientists who preceded 
them in this essential work. 

Americans promoted agricultural education from the start. Private societies 
achieved much progress, and farmers, stimulated by nearly limitless opportu¬ 
nity, eagerly took advantage of new scientific knowledge. Public support for 
agricultural research grew because the results were so obviously beneficial. In 
the early and mid-19th century, specialized schools of agriculture appeared. 
The United States Department of Agriculture was founded in 1862; one of its 
missions was to acquire and diffuse agricultural information. The Morrill Act, 
which President Abraham Lincoln signed into law in 1862, provided for the 
creation of land-grant agricultural colleges in most States. 

Despite these welcome developments, a generation later much remained to be 
done. It was then that William Henry Hatch, a Congressman from Missouri, 
proposed agricultural experiment stations for research and training. Today we 
know that the adoption of the Hatch Act of 1887 was one of the most 
significant steps ever taken in American agriculture. 

It is no exaggeration to say that the wealth of technical knowledge developed 
at these stations has enabled America's farmers to revolutionize the practice 
of agriculture and bettered life for millions of people the world over. The 
existence of these institutions and the abilities of the scientists trained there 
ensure that future generations will continue to enjoy the benefits of agricultur¬ 
al research. 

In recognition of the vital role of State agricultural experiment stations in 
American agriculture, the Congress, by House Joint Resolution 3, has designat¬ 
ed March 2,1987, as the Centennial of the signing of the Hatch Act of 1887 and 
authorized and requested the President to issue a proclamation in observance 
of this event. 

NOW, THEREFORE, I, RONALD REAGAN. President of the United States of 
America, do hereby proclaim March 2.1987. as the Centennial of the signing of 
the Hatch Act of 1887, and I call upon the people of the United States to 
observe this day with appropriate ceremonies and activities. 












6770 


Federal Register / Vol. 52, No. 43 / Thursday, March 5, 1987 / Presidential Documents 


JFR Doc 87-4716 
Filed 3-3-87, 12:26 pm) 
Billing code 3195-01-M 


IN WITNESS WHEREOF. I have hereunto set my hand this second day of 
March, in the year of our Lord nineteen hundred and eighty-seven, and of the 
Independence of the United States of America the two hundred and eleventh. 



CT^mSLj)^ 
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Presidential Documents 


Proclamation 5615 of March 3, 1987 

National Year of the Americas, 1987 


By the President of the United States of America 
A Proclamation 

The countries of the Western Hemisphere enjoy a special relationship, influ¬ 
enced by the accidents of geography and our common heritage as nations of 
the New World. The vast majority of our lands represent a mix of native 
groups of ancient lineage and a much larger population of immigrants from 
other shores. Today virtually every nationality is represented in our Hemi¬ 
sphere. Our diversity is truly astonishing, but there exists in us a common 
thread of restiveness and exploration, a longing to build lives of freedom and 
quiet dignity and to share the fruits of our discoveries with one another and 
the entire world. 

As the 20th century nears its close, we have an opportunity to reflect on the 
direction in which relations among the peoples of the Americas have evolved. 
In a century marked by sporadic regional conflicts and two world wars, we 
have nonetheless seen ample evidence for the conclusion that the bonds of 
friendship and aspiration among us are stronger than ever. The sometimes 
rugged terrain we have crossed and the horizons we still must reach should 
not daunt our spirit or dim our optimism—what remains to be achieved for the 
Americas can be the source of both our hopes and the energy to achieve them. 

The National Year of the Americas celebration will focus on the links that 
bind the nations of the Western Hemisphere into “The Americas." It will 
emphasize the enhancement of our citizens’ understanding of their neighbors 
to the north and south, and it will underscore just how much there is to 
celebrate in this era of hemispheric change and opportunity. 

The most important cause for joy is the new chapter that our decade is writing 
in the story of liberty. Since 1979, the process of democratization has strength¬ 
ened the community of purpose among American peoples. During that period, 
the people of ten Latin American nations have expressed their determination, 
through the ballot box, to turn from oligarchy to democracy. The time is right 
for our countries to defend and work to extend democracy and respect for 
human rights throughout the hemisphere. 

The tenth Pan American Games, which will be held in Indianapolis in 1987, 
provide an opportunity to bring together the peoples of Latin America, the 
West Indies, Canada, and the United States. The Games will celebrate our 
diversity and our unity, our interdependence and our shared future. They will 
foster mutual respect and understanding. 

In recognition of the opportunity afforded by the Pan American Games, the 
Congress, by joint resolution approved July 3, 1986 (Public Law 99-356), has 
designated 1987 as “The National Year of the Americas" and authorized and 
requested the President to issue a proclamation calling upon Federal, State, 
and local government agencies, private organizations, and the people of the 
United States to observe the year with appropriate programs, ceremonies, and 
activities. 
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NOW. THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby proclaim the year of 1987 as The National Year of the 
Americas, and I urge our citizens to focus their attention on our hemisphere as 
united in spirit during this year. 

IN WITNESS WHEREOF, 1 have hereunto set my hand this third day of 
March, in the year of our Lord nineteen hundred and eighty-seven, and of the 
Independence of the United States of America the two hundred and eleventh. 


|FR Doc. 87-4815 
Filed 3-4-87; 10:23 am| 
Billing code 3195--01-M 
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Presidential Documents 


Executive Order 12585 of March 3, 1987 

Eligibility of Overseas Employees for Noncompetitive 
Appointment 


By the authority vested in me as President by the laws of the United States of 
America, including sections 3301 and 3302 of title 5 of the United States Code, 
and in order to expand the eligibility of certain former overseas employees for 
noncompetitive appointment in the competitive service, it is hereby ordered as 
follows: 

Section 1 . Section 1 of Executive Order No. 12362 of May 12,1982, is amended 
as follows: 

(a) by inserting after “employee” the following: ", a nonappropriated fund 
employee,"; 

(b) by striking out “24“ and inserting in lieu thereof “18"; and 

(c) by adding at the end thereof the following new sentence: “The employing 
agency in the United States may waive a requirement for a written test for an 
individual appointed under this Order if the agency determines that the duties 
and responsibilities of the position occupied overseas were similar enough to 
those of the position to which the individual is being appointed under this 
Order to make the written test unnecessary.". 

Sec. 2. Section 2(b) of Executive Order No. 12362 is amended by striking out 
“24“ and inserting in lieu thereof “18". 

Sec. 3. Section 2(d) of Executive Order No. 12362 is amended to read as 
follows: 

(d) have been a family member of an appropriate sponsor (a civilian employ¬ 
ee, a nonappropriated fund employee, or a member of a uniformed service) 
while serving in the overseas position or positions;". 

Sec. 4. Section 2(e) of Executive Order No. 12362 is amended by striking out 
“civilian or uniformed". 

Sec. 5. Section 2(f) of Executive Order No. 12362 is amended to read as 
follows: 

(f) exercise the eligibility for noncompetitive appointment within three years 
of returning to the United States, unless a longer period of eligibility is 
approved by the Office of Personnel Management in a particular case due to 
hardship.". 


THE WHITE HOUSE, 
March 3, 1987. 



|KR Doc. 87-4810 
filed 3-4-67; 10:24 am| 
Billing code 3195-01-M 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 

week. 


DEPARTMENT OF AGRICULTURE 

Federal Crop Insurance Corporation 

7 CFR Parts 403, 413, 421, 425, 430, 

435, 436, 438, 446, and 448 

I Doc. No. 0093A] 

Crop Insurance; Various Commodities; 
Peaches, Apples, Arizona-California 
Citrus, etc; Correction 

agency: Federal Crop Insurance 

Corporation, USDA. 

action: Interim rule; correction. 

In FR Doc. 86-18431 beginning on page 
29205 in the issue of August 15,1986, 
make the following corrections: 

1. On page 29207, in § § 403.7(d), 
413.7(d). 421.7(d), 425.7(d). 430.7(d). 
435.7(d), 436.7(d), 446.7(d), and 448.7(d), 
the last column, in paragraph e. in the 
twelfth line, “will not be more than” 
should read “will be“. 

2. On the same page, in 5 438.7(d), the 
same column, in paragraph f. in the 
twelfth line, “will not be more the” 
should read “will be“. 

Done in Washington, DC. on February 25, 

1987. 

Edward Hews, 

Al ting Manager ; Federal Crop Insurance 
Corporation. 

IER Doc. 87—4586 Filed 3-4-87; 8:45 am) 

BILLING CODE 3410-0S-M 


Commodity Credit Corporation 
7 CFR Part 1434 

Honey Price Support Regulations 
Governing 1986-1990 Crops 

agency: Commodity Credit Corporation, 
USDA. 

action: Interim rule. 

summary: This interim rule amends the 
Honey Price Support Regulations at 7 


CFR Part 1434 to extend the final date in 
which price support loans and purchase 
agreements are available to producers 
from January 31 to March 31 of the year 
following the year in which the honey is 
produced and extracted. The Honey 
Price Support Program regulations were 
amended for the 1986-1990 crops of 
honey to permit honey producers to 
repay their price support loans at the 
price support level or at a lower level as 
determined by the Secretary. The 
extension of the price support 
availability period will permit producers 
and cooperatives to take full advantage 
of this new provision and will minimize 
the quantity of honey which CCC would 
acquire. 

dates: Effective date: March 4,1987. 
Comments must be received on or 
before April 8 , 1987 in order to be 
assured of consideration. 
address: Send comments on the interim 
rule to Director, Cotton, Grain and Rice 
Price Support Division, ASCS-USDA, 
P.O. Box 2415, Washington, DC 20013. 

All written submissions made pursuant 
to this rule will be made available for 
public inspection in Room 3627-South 
Building, USDA, between the hours of 
8:15 and 4:45 p.m., Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 

Ross D. Ballard, Cotton, Grain and Rice 
Price Support Division, Agricultural 
Stabilization and Conservation Service, 
U.S. Department of Agriculture, P.O. Box 
2415, Washington, DC 20013. Phone: 

(202) 447-4704. 

SUPPLEMENTARY INFORMATION: 

Information collection requirements 
contained in this regulation (7 CFR Part 
1434) have been approved by the Office 
of Management and Budget (OMB) in 
accordance with the provisions of 44 
U.S.C. Chapter 35, and have been 
assigned OMB clearance numbers 0560- 
0040 and 0560-0087. 

This interim rule has been reviewed 
under U.S. Department of Agriculture 
(USDA) procedures established in 
accordance with provisions of Executive 
Order 12291 and Departmental 
Regulation No. 1512-1 and has been 
classified “not major.” It has been 
determined that provisions of this 
interim rule will not result in: 

(1) An annual effect on the economy 
of $100 million or more; 

(2) Major increases in costs or prices 
for consumers, individual industries. 


Federal. State, or local government 
agencies or geographic regions: or 

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to competes with foreign- 
based enterprises in domestic or export 
markets. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this interim rule since the 
CCC is not required by 5 U.S.C. 553 or 
any other provision of law to publish a 
notice of proposed rulemaking with 
respect to the subject matter of this 
interim rule. 

This program/activity is not subject to 
the provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and Local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V, published at 48 FR 
29115 (June 24.1983). 

It has been determined that this action 
is not expected to have any significant 
impact on the quality of the human 
environment. In addition, it has been 
determined that this action will not 
adversely affect environmental factors 
such as wildlife habitat, water quality, 
air quality, and land use and 
appearance. Accordingly, neither an 
environmental assessment nor an 
Environmental Impact Statement is 
needed. 

The title and number of the Federal 
Assistance Program to which this 
interim rule applies are: Title— 
Commodity Loans and Purchases; 
Number 10.051, as found in the Catalog 
of Federal Domestic Assistance. 

Need for Immediate Action 

On July 17,1986, an interim rule was 
published in the Federal Register at 51 
FR 25851 which amended the Honey 
Price Support Regulations governing 
1988-1990 crops (7 CFR Part 1434). The 
interim rule amended the regulations to 
implement the amendment to section 
201(b) of the Agricultural Act of 1949. as 
amended by the Food Security Act of 
1985. The amended regulations 
principally related to the Secretary of 
Agriculture’s authority to permit honey 
producers and cooperatives to repay 
their price support loans at the price 
support level or at a level lower than the 
support level as determined by the 
Secretary which will minimize the 
number of loan forfeitures; will not 
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result in excessive stocks of honey; 
reduce the costs incurred by the Federal 
government in storing honey; and 
maintain the competitiveness of honey 
in domestic and export markets. See the 
interim rule published on July 17,1986. 

Currently producers and cooperatives 
have until January 31 of the year 
following the year in which the honey is 
produced and extracted to obtain price 
support loans from CCC or enter into 
purchase agreements with CCC. In order 
for producers and cooperatives and the 
Federal government to obtain the full 
benefits of this new loan repayment 
procedure, it has been determined that 
the final loan and purchase agreement 
availability date contained in sections 
1434.4(a) and 1434.6(b) be changed to 
March 31 of the year following the year 
in which the honey is produced and 
extracted. Because the relatively short 
time remaining before March 31, 1987, it 
has been determined that it is 
impractical and contrary to the public 
interest for CCC to comply with any 
further rulemaking requirement with 
respect to this interim rule. Therefore, 
this interim rule shall become effective 
upon the date of filing with the Director, 
Office of the Federal Register. 

Comments with respect to this interim 
rule are requested and should be 
submitted on or before 30 days after 
date of filing in the Federal Register in 
order to be assured of consideration. 

This interim rule will be reviewed and a 
final rule will be published in the 
Federal Register as soon as possible 
after the comment period. 

List of Subjects in 7 CFR Part 1434 

Honey, Loan programs—Agriculture. 
Price support programs, Warehouse. 

Interim Rule 
PART 1434—HONEY 

Accordingly, the regulations at 7 CFR 
Part 1434 are amended as follows; 

1. The authority citation for 7 CFR 
Part 1434 continues to read as follows: 

Authority: Sec. 4. 62 Stat. 1070. as amended 
(15 U.S.C. 7146); Sec. 5. 62 Stat. 1072 (15 
U.S.C. 714c); Sees. 201. 401. 63 Stat. 1052, 

1054, as amended (7 U.S.C. 1446.1421). 

§ 1434.4 [Amended] 

2. Sections 1434.4(a) and 1434.0(b) are 
amended by removing "January' 31" and 
inserting in lieu thereof “March 31”. 

Vem Neppl. 

Acting Executive Vice President . Commodity 
Credit Corporation. 

|FR Doc. 87-4585 Filed 3-4-87; 8:45 am) 

BILLING COO€ W10-05-* 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

(Docket No. 86-NM-192-AD; Arndt. 39- 
5576] 

Airworthiness Directives; Boeing 
Model 747 Series Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adopts an 
airworthiness directive (AD), applicable 
to certain Boeing Model 747 convertible 
and freighter series airplanes, which 
requires inspection for minimum 
engagement or overlap of the side 
support lip that restrains the main deck 
unit load device (ULD), and 
modification, if necessary. This action is 
prompted by recent reports of the 
restraints not being adequately engaged 
and, in one case, movement of the cargo 
during flight on a freighter airplane. This 
action is necessary since inadequate 
engagement of the side support lips, if 
not corrected, could result in cargo 
movement during flight and subsequent 
possible degradation of controllability of 
the airplane. 

EFFECTIVE DATES: April 13. 1987. 
addresses: The applicable service 
information may be obtained from the 
Boeing Commercial Airplane Company, 
P.O. Box 3707, Seattle, Washington 
98124. This information may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle. Washington, or the 
Seattle Aircraft Certification Office. 

9010 East Marginal Way South, Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Owen E. Schrader, Airframe Branch, 
ANM-120S; telephone (206) 431-1923. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-6896G, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive which requires 
inspection for minimum engagement or 
overlap of the side support lip that 
retains the main deck unit load device 
(ULD) on Boeing Model 747 airplanes, 
and modification, if necessary, was 
published in the Federal Register on 
November 5,1986 (51 FR 40210). The 
comment period for the proposal closed 
on December 26,1986. 

Interested persons have been afforded 
an opportunity to participate in the 


making of this amendment. Due 
consideration has been given to the one 
comment received. 

A comment was received from the Air 
Transport Association (ATA) of 
America on behalf of its members. All 
members who responded to ATA’s 
inquiry indicated that the proposed 
placard and tie down procedure is not 
feasible because a number of positions 
could not be used or certain loads would 
have to be restricted. Instead, the ATA 
members have chosen to accomplish the 
terminating action of the proposed rule 
and expect to have their fleets modified 
by the end of February 1987. The ATA. 
therefore, requested that the proposed 
compliance period be extended so that 
operators who have modified their fleet 
by the end of February 1987, are not 
affected by the proposed rule. This is 
not necessary. The FAA does not concur 
with the need for such an “extension,” 
since the effective date of the AD is 
after the end of February 1987. 

The ATA also commented that 
paragraph B. of the proposed rule 
implies that placards have to be first 
installed before they can be removed. 
The FAA does not concur. It should be 
noted that paragraph A. states there is 
no need to install a placard if the 
criteria for placard removal is complied 
with. 

Paragraph D. of the AD has been 
revised to require the concurrence of the 
FAA Principal Maintenance Inspector in 
requests by operators for use of 
alternate means of compliance. The 
FAA has determined that this change 
will not increase the economic burden 
on any operator, nor will it increase the 
scope of the AD. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
noted above. 

It is estimated that 23 airplanes of U.S. 
registry will be affected by this AD. that 
it will take approximately 48 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of this AD 
to U.S. operators is estimated to be 
$44,160 for the initial inspection. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979); and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
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of small entities, because few, if any, 
Boeing Model 747 airplanes are operated 
by small entities. A final evaluation has 
been prepared for this regulation and 
has been placed in the docket. 

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 

Adoption of the Amendment 
PART 39—[AMENDED] 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449. 
January 12.1983); and 14 CFR 11.89. 

§39.13 (Amended] 

2. By adding the following new 
airworthiness directive: 

Boeing: Applies to Model 747 convertible and 
freighter series airplanes listed in Boeing 
Alert Service Bulletin 747-53A2273, dated 
July 29,1986, certificated in any category. 

To prevent inadvertent in-flight movement 
of main deck cargo on freighter or convertible 
airplanes, accomplish the following, unless 
already accomplished: 

A. Within 10 landings after the effective 
date of this AD, or immediately after the 
replacement or reinstallation of the restraint 
hardware, unless the requirements of 
paragraph B.. for removal of placards, decals, 
or stencils, are accomplished, install suitable 
placards, decals, or Btencils at all restraints 
along both left and right buttock lines (BL) 

98.2, 9.8, and 1.8. between body stations (BS) 
980 and 1500, that state the following: 

“This restraint is inoperative. Cargo must 
be tied down per FAA-approved procedures." 

B. Placards, decals, or stencils installed in 
accordance with the provisions of paragraph 
A., above, may be removed at each location 
where a determination is made in accordance 
with Boeing Service Bulletin 747-53A2273, 
dated July 29,1986, or later FAA-approved 
revisions, that the restraint lip overlap meets 
cr exceeds the minimum value specified 
therein, or if terminating action defined in 
paragraph C.. below, is accomplished. 

C. Terminating action for this amendment 
consists of the inspection of the seat track 
alignment and. if necessary, modification of 
the floor beams between body station 980 
and 1480 in accordance with Section III., Part 
II of the Boeing Service Bulletin 747-53A2273. 
dated July 29,1986, or later FAA-approved 
revisions. 

D. An alternate means of compliance or 
adjustment of the compliance time, which 
provide an acceptable level of safety and 
which has the concurrence of an FAA 
Principal Maintenance Inspector, may be 
used when approved bv the Manager. Seattle 
Aircraft Certification Office. FAA. Northwest 
Mountain Region. 

E. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 


52. No. 43 / Thursday. March 5. 1987 


operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 

All persons affected by this directive 
who have not already received the 
applicable service bulletin from the 
manufacturer may obtain copies upon 
request to the Boeing Commercial 
Airplane Company, P.O. Box 3707. 
Seattle. Washington 98124-2207. This 
information may be examined at the 
FAA, Northwest Mountain Region, 17900 
Pacific Highway South. Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 

This amendment becomes effective April 

13.1987. 

Issued in Seattle, Washington, on February 

26.1987. 

Wayne J. Barlow, 

Director. Northwest Mountain Region. 

[FR Doc. 87-4560 Filed 3-4-87; 8:45 am] 

BILLING CODE 491CMS-M 


14 CFR Part 39 

[Docket No. 86-NM-214-AD; Arndt 39- 
5577J 

Airworthiness Directives; Boeing 
Model 737 Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD) which 
requires modification of the aft airstair 
operating handle detent plate on certain 
Boeing Model 737 airplanes to reduce 
the aft airstair operating handle loads. A 
previous modification of these airplanes 
can cause handle operating forces to 
become excessive, thereby jeopardizing 
successful evacuation of the airplane. 
EFFECTIVE DATE: April 13, 1987. 
ADDRESSES: The applicable service 
information may be obtained from the 
Boeing Commercial Airplane Company, 
P.O. Box 3707, Seattle. Washington 
98124. This information may be 
examined at the FAA, Northwest 
Mountain Region. 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 

9010 East Marginal Way South, Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jeff Gardlin, Airframe Branch, 
ANM-120S; telephone (206) 431-1932. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South. C-6896G, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend Part 39 of the Federal 
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Aviation Regulations to include an 
airworthiness directive requiring 
replacement of the modified aft airstair 
operating handle detent plates to reduce 
operating forces on Boeing Model 737 
airplanes was published in the Federal 
Register on November 20,1986 (51 FR 
41979). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to both 
comments received. 

The first commenter concurred with 
the intent of the AD. 

The second commenter proposed that, 
since the FAA has found a handle 
opening force of 78 pounds acceptable, 
the AD should include a provision for 
measuring the opening force on an 
airplane. The commenter proposes that 
airplanes which measure 78 pounds or 
less would not require replacement of 
the aft airstair operating handle detent 
plate. The FAA does not agree. Since 
the stated objective of the Service 
Bulletin 737-52-1083 modification is to 
increase handle forces to between 80 
pounds and 100 pounds, an operating 
force of less than 80 pounds indicates 
that some component may be defective. 
Therefore, it is not appropriate to allow 
a force measurement alone as a means 
of compliance. If an operator has made 
other modifications or has other 
substantiating data to present, the FAA 
would consider a proposal in this regard 
as an alternate means cf compliance. 

Therefore, after careful review of the 
available data, including the comments 
noted above, the FAA has determined 
that air safety and the public interest 
require adoption of the rule as proposed. 

Approximately 35 airplanes of U.S. 
registry will be affected by this AD. It is 
estimated that it will take approximately 
4 manhours per airplane to accomplish 
the required actions, and that the 
average labor cost will be $40 per 
manhour. Modification parts are 
estimated at $200 per airplane. Based on 
these figures, the total cost impact of 
this AD on U.S. operators is estimated to 
be $12,600. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979); and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities, because few, if any, 
Boeing Model 737 airplanes are operated 
by small entities. A final evaluation has 
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been prepared for this regulation and 
has been placed in the docket. 

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 

Adoption of the Amendment 

PART 39—(AMENDED) 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 5 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423: 
49 U.S.C. 106(g) (Revised Pub. L. 97-449. 
January 12,1963); and 14 CFR 11.69. 

§39.13 (Amended) 

2. By adding the following new 
airworthiness directive: 

Boeing: Applies to Boeing Model 737 

airplanes, equipped with an aft airstair 
on which the detent plate modification 
described in Boeing Service Bulletin 
737-52-1083. dated June 4, 1982, or later 
revisions, has been incorporated: 
certificated in any category. Compliance 
is required within one year after the 
effective date of this AD. 

To ensure usability of the aft airstair exit in 
the event of an emergency evacuation, 
accomplish the following, unless previously 
accomplished: 

A. Remove the aft airstair operating handle 
detent plate which has been modified in 
accordance with Boeing Service Bulletin 737- 
52-1083. and install an unmodified Boeing P/ 
N 65-60519-1 aft airstair operating handle 
detent plate. 

B. an alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Seattle Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of the requirements of this 
AD. 

All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to the Boeing Commercial 
Airplane Company, P.O. Box 3707, 
Seattle, Washington 98124-2207. These 
documents may be examined at the 
FAA. Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 

This amendment becomes effective April 
13.1987 


Issued in Seattle. Washington, on February 
26,1987. 

Wayne J. Barlow, 

Director, Northwest Mountain Region. 

|FR Doc. 87-4561 Filed 3-4-87; 8:45 amj 

BILLING COOC 4910- 13-M 


14 CFR Part 71 

(Airspace Docket No. 87-AWP-6] 

Revision to Montague, CA, Transition 
Area 

AGENCY: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: The Siskiyou County Very 
High Frequency Omnidirectional Range 
(VOR) serving the Siskiyou County 
Airport, California, has been 
decommissioned. The associated VOR- 
B instrument approach procedure has 
also been cancelled. This rule removes 
that portion of the Montague, CA 1200 
foot transition area that provides 
controlled airspace for the VOR-B 
instrument approach. 

EFFECTIVE DATE: 0901 UTC, June 4,1987. 
FOR FURTHER INFORMATION CONTACT: 
Frank T. Torikai, Airspace and 
Procedures Specialist, Airspace and 
Procedures Branch, AWP-530. Air 
Traffic Division Western Pacific Region, 
Federal Aviation Administration, 15000 
Aviation Boulevard, Lawndale, 
California 90260; telephone (213) 297- 
1648. 

SUPPLEMENTARY INFORMATION: 

The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations revises the 
description to the Montague, California, 
transition area. It removes that portion 
of the 1200 foot transition area that 
provides controlled airspace for the 
VOR-B instrument approach which has 
been cancelled. I find that notice and 
public procedure under 5 U.S.C. 553(b) 
are unnecessary because this action is a 
minor amendment in which the public 
would not be particularly interested. 
Section 71.181 of Part 71 of the Federal 
Aviation Regulation was republished in 
Handbook 7400.6B dated January 2, 

1986. The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a ’’major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
does not warrant preparation of a 


regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
Adoption of the Amendment 

PART 71—[AMENDED] 

Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended as follows: 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
E.0.10854; 49 U.S.C. 106(g) (Revised Pub. L 
97-449. January 12,1983); 14 CFR 11.69. 

§71.181 [Amended] 

2. § 71.181 is amended as follows: 

Montague, CA (Revised) 

That airspace extending upward from 700 
feet above the surface within a 7-mile radius 
of Siskiyou County Airport (lat. 4r46'55''N., 
long 122*28'00"W.J; that airspace extending 
upward from 1,200 feet above the surface 
within 9.5 miles east and 6 miles west of the 
180* and 356* bearings from the Montague 
RBN, extending from 8 miles north to 19 miles 
south of the RBN. 

Issued in Los Angeles. California, on 
February 17.1987. 

Wayne C. Newcomb, 

Manager, Air Traffic Division, Western - 
Pacific Region. 

[FR Doc. 87-4563 Filed 3-4-87; 8:45 am] 

BILLING CODE 4910-13-41 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Part 200 

(Docket No. R-87-1318; FR-21231 

Master Conditional Commitment 
Procedure 

agency: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 
action: Final rule._ 

summary: This rule adds to the Code of 
Federal Regulations a description of the 
term “master conditional commitment”. 
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The intent of this rule is to make explicit 
in the CFR a longstanding HUD 
administrative practice. It is technical in 
nature and does not reflect any change 
in current HUD policies. 

EFFECTIVE DATE: April 6. 1987. 

FOR FURTHER INFORMATION CONTACT: 
Morris E. Carter, Director, Single Family 
Development Division, Department of 
Housing and Urban Development. Room 
9270, 451 Seventh Street SW.. 
Washington, DC 20410, telephone (202) 
755-6720. (This is not a toll-free 
number.) 

SUPPLEMENTARY INFORMATION: In 

February of 1975, HUD issued 
Handbook 4115.3, Master Conditional 
Commitment (MCC) Procedure. The 
MCC procedure was designed to 
eliminate unnecessary paperwork and to 
reduce processing time in cases where a 
mortgagee—usually in connection with 
the marketing of a subdivision—desires 
conditional commitments for a group of 
five or more properties of the same type, 
or for a group of properties consisting of 
more than one type, with each type 
represented by five or more properties. 
Mortgagees approved for direct 
endorsement (24 CFR 200.163) may use 
the MCC procedure as a “Master 
Appraisal” (MA) process. The master 
conditional commitment would be in a 
specified amount with the agreement to 
insure based upon the FHA 
Commissioner's determination of (1) the 
acceptability of each house type as to 
plans, specifications and compliance 
with applicable building standards, and 
(2) an evaluation of the site and the 
subdivision or improved area of which 
the site is a part. 

While there are passing references to 
the availability of this master 
conditional commitment procedure in 
the Code of Federal Regulations (see, for 
example §§200.163(b){3) and 200.164(d)). 
HUD’s current regulations do not set 
forth any explicit description of the 
procedure. This rule promulgates such a 
description. 

This rule is technical in nature in that 
it involves no change in HUD policy but 
merely describes what has been an 
ongoing HUD administrative practice for 
a period of over 10 years. It is therefore 
being published as a final rule. 

Procedural Requirements 

This rule does not constitute a “major 
rule as that term is defined in section 
1(b) of Executive Order 12291 on Federal 
Regulation issued by the President on 
February 17,1981. Analysis of the 
proposed rule indicates that it does not 

(1) have an annual effect on the 
economy of $100 million or more; (2) 
cause a major increase in cost or prices 


for consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Under 5 U.S.C. section 605(b) (the 
Regulatory Flexibility Act), the 
Undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. The rule 
codifies existing HUD practice and will 
cause no new economic impact. 

This rule was listed as item H-15-86 
[Sequence Number 799] under the Office 
of Housing in the Department’s 
Semiannual Agenda of Regulations 
published on October 27,1986 (51 FR 
38424) under Executive Order 12291 and 
the Regulatory Flexibility Act. 

List of Subjects in 24 CFR Part 200 

Administrative practice and 
procedure. Claims, Equal employment 
opportunity. Fair housing, Housing 
standards, Loan programs: Housing and 
community development, Mortgage 
insurance. Organization and functions 
(Government agencies). Reporting and 
recordkeeping requirements, Minimum 
Property Standards, Incorporation by 
reference. 

Accordingly. 24 CFR Part 200 is 
amended as follows: 

PART 200—INTRODUCTION 

1. The authority citation for 24 CFR 
Part 200 would continue to read as 
follows: 

Authority: Secs. 211 and 221, National 
Housing Act. (12 U.S.C. 1715b, 17151); Bee. 
7(d). Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

2. Section 200.148 is amended by 
adding a new paragraph (a)(2). and by 
redesignating the existing paragraph 
(a)(2) as (a)(3), to read as follows: 

§200.148 Types of commitments. 

( a ) * * * 

(2) Master conditional commitment. A 
master conditional commitment (MCC) 
may be used at the request of a 
mortgagee who desires conditional 
commitments for a group of five or more 
properties of the same type, or a group 
that includes more than one type when 
each type is represented by five or more 
properties. In such case, the 
Commissioner agrees to insure a 
mortgage on each of the properties in 
the group, provided each such property 
meets the terms specified in the 


commitment and is sold to a purchaser 
who is satisfactory to the FHA as a 
borrower. Mortgagees approved for 
direct endorsement (24 CFR 200.163) 
may use the MCC procedure as a 
“Master Appraisal” (MA) process. The 
master conditional commitment shall be 
in a specified amount (or amounts, when 
house types of different values are 
included). The Commissioner’s 
agreement to insure is based upon a 
determination of the acceptability of 
each house type in terms of plans, 
specifications, and compliance with 
applicable building standards and upon 
an evaluation of the site, together with 
the subdivision or improved area of 
which the site is a part. 

(3) Firm commitment . * * * 
***** 

Dated: February 28.1987. 

Thomas T. Demery, 

Assistant Secretary for Housing—Federal 
Housing Commissioner. 

(FR Doc. 87-4607 Filed 3-^87; 8:45 am] 

BILLING CODE 4210-27-U 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
Parts 301 and 602 
[T.D. 01281 

Miscellaneous Provisions Relating to 
the Tax Treatment of Partnership 
Items; Procedure and Administration; 
OMB Control Numbers 

agency: Internal Revenue Service, 
Treasury. 

action: Temporary regulations. 

summary: This document provides 
temporary regulations relating to certain 
rules for the tax treatment of 
partnership items. The temporary 
regulations reflect changes to the 
applicable tax law made by section 402 
of the Tax Equity and Fiscal 
Responsibility Act of 1982 and section 
714 (p)(l) of the Tax Reform Act of 1984. 
The temporary regulations clarify 
miscellaneous provisions related to the 
tax treatment of partnership items and 
provide guidance to partners and 
partnerships affected. 
dates: The regulations relating to 
consolidated partnership proceedings 
apply with respect to partnership 
taxable years beginning after September 
3.1982. However, if a partnership and 
the Service agree to accelerate the 
effective date for the consolidated 
proceedings pursuant to section 407(a) 

(3) of the Tax Equity and Fiscal 
Responsibility Act of 1982, the 
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regulations apply with respect to that 
partnership for any partnership taxable 
years ending after September 3.1982. 

The regulations relating to 
consolidated S corporation proceedings 
(paragraphs (b) and (c)(2) of § 301.6233- 
1T) apply with respect to taxable years 
beginning after December 31.1982. 

TOR FURTHER INFORMATION CONTACT: 

Robert E. Shaw of the Legislation and 
Regulations Division. Office of the Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Ave., NW.. Washington, 

DC 20224 (Attention: CC:LR:T LR-205- 
82). Telephone 202-566-3297 (not a toll- 
free call). 

SUPPLEMENTARY INFORMATION: 

Background 

Prior to the enactment of the Tax 
Equity and Fiscal Responsibility Act of 
1982 (96 Stat. 324) there was no 
mechanism for making tax adjustments 
at the partnership level since the 
partnership was not the taxable entity. 
Section 402 of that Act added sections 
6221 through 6231 to the Internal 
Revenue Code to allow for consolidated 
administrative and judicial proceedings 
to determine the tax treatment of 
“partnership items” at the partnership 
level rather than at the partner level. 
Final regulations defining "partnership 
items” were published in the Federal 
Register on April 18,1986 (51 FR 13212). 
Temporary regulations and a notice of 
proposed rulemaking concerning special 
enforcement areas under section 6231(c) 
were published in the Federal Register 
on December 13.1984 (49 FR 48536, 
48573). Section 714 (p)(l) of the Tax 
Reform Act of 1984 (98 Stat. 494) added 
section 6233 to the Internal Revenue 
Code. Generally, section 6233 extends 
the rules for consolidated administrative 
and judicial proceedings to entities filing 
partnership returns or S corporation 
returns. Final regulations under section 
6232, concerning the tax treatment of 
partnership items for windfall tax 
purposes, were published in the Federal 
Register on October 1,1985 (50 FR 
39,998). 

On April 18,1986, the Federal Register 
published a notice of proposed 
rulemaking (51 FR 13231) containing 
proposed amendments to the 
Regulations on Procedure and 
Administration (26 CFR Part 301) under 
sections 6221-6233 of the Code. These 
amendments were proposed to conform 
the regulations to section 402 of the Tax 
Equity and Fiscal Responsibility Act of 
1982 (96 Stat. 324) and section 714 (p)(l) 
of the Tax Reform Act of 1984 (98 Stat. 
494). Several comments on the proposed 
regulations were received. No public 


hearing was held because none was 
requested. 

Although the rules contained in the 
temporary regulations are the same as 
those contained in the notice of 
proposed rulemaking published on April 
18,1986 (51 FR 13231), the temporary 
regulations will have no impact on that 
notice. Therefore, the proposed 
regulations will be finalized in due 
course with any changes that may be 
made as a result of comments received. 

The temporary regulations are being 
adopted in order to provide immediate 
guidance to partners and partnerships 
affected and to the Internal Revenue 
Service in the conduct of partnership 
examinations. 

A discussion of the provisions 
contained in the temporary regulations 
is provided in the preamble to the notice 
of proposed rulemaking (51 FR 13231- 
34). 

Regulatory Flexibility Act Executive 
Order 12291 Paperwork Reduction Act 
of 1980 

No general notice of proposed 
rulemaking is required by 5 U.S.C. 553 
(b) for temporary regulations. 
Accordingly, the Regulatory Flexibility 
Act does not apply and no Regulatory 
Flexibility Analysis is required for this 
rule. The Commissioner of Internal 
Revenue has determined that this 
temporary rule is not a major rule as 
defined in Executive Order 12291 and 
that a Regulatory Impact Analysis is 
therefore not required. The reporting 
requirements added by this document 
have been submitted to the Office of 
Management and Budget (OMB) in 
accordance with the requirements of the 
Paperwork Reduction Act of 1980. The 
reporting requirements have been 
approved by OMB. 

Drafting Information 

The principal author of these 
regulations is Robert E. Shaw of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 

List of Subjects in 26 CFR Part 301 

Administrative practice and 
procedure, Bankruptcy. Courts. Crime, 
Employment taxes, Income taxes, 
Investigations, Law enforcement, 
Penalties. Pensions. Statistics. Taxes. 
Disclosure of information. Filing 
requirements. 


Adoption of amendments to the 
regulations 

Accordingly. 26 CFR Part 301 is 
amended as follows: 

Paragraph 1. The authority for Part 301 
is amended by adding the following 
citation: 

Authority: 26 U.S.C. 7805. * * * Section 301 
6621-lT also issued under 26 U.S.C. 6230 (k). 
Section 301.6222 (a)-lT also issued under 26 
U.S.C. 6230 (k). Section 301.6222 (a)-2T also 
issued under 26 U.S.C. 6230 (k). Section 

301.6222 (b)-lT also issued under 26 U.S.C. 
6230 (k). Section 301.6222 (b)-2T also issued 
under 28 U.S.C. 6230 (k). Section 301.6222 (b)- 
3T also issued under 26 U.S.C. 6230 (i) and 
(k). Section 301.6223 (a)-lT also issued under 
26 U.S.C. 6230 (k). Section 301.6223 (a)-2T 
also issued under 26 U.S.C. 6230 (k). Section 

301.6223 (b)-lT also issued under 26 U.S.C. 
6230 (i) and (k). Section 301.6223 (c)-lT also 
issued under 26 U.S.C. 6223 (c) and 6230 (i) 
and (k). Section 301.6223 (e)-lT also issued 
under 26 U.S.C. 6230 (k). Section 301.6223 (b)- 
2T also issued under 26 U.S.C. 6230 (k). 
Section 301.6223 (e)-2T also issued under 26 
U.S.C. 6230 (i) and (k). Section 301.6223 (f)-lT 
also issued under 26 U.S.C. 6230 (k). Section 

301.6223 (g)-lT also issued under 26 U.S.C. 
6223 (g) and 6230 (i) and (k). Section 301.6223 
(h)—IT also issued under 26 U.S.C. 6230 (i) 
and (k). Section 301.6224 (a)-lT also issued 
under 26 U.S.C. 6230 (k). Section 301.6224 (b)- 
1T also issued under 26 U.S.C. 6230 (i) and 
(k). Section 301.6224 (c)-lT also issued under 
26 U.S.C. 6230 (i) and (k). Section 301.6224 
(c)-2T also issued under 26 U.S.C. 6230 (k). 
Section 301.6224 (c)-3T also issued under 26 
U.S.C. 6230 (i) and (k). Section 301.6228 (a)-lT 
also issued under 26 U.S.C. 6230 (k). Section 
301.6226 (b)-lT also issued under 26 U.S.C. 
6230 (k). Section 301.6226 (e)-lT also issued 
under 26 U.S.C. 6230 (k). Section 301.6226 (f)- 
1T also issued under 26 U.S.C. 6230 (k). 
Section 301.6227 (b)-lT also issued under 26 
U.S.C. 6227 (b) (3) and 6230 (i) and (k). 

Section 301.6227 (c)-lT also issued under 26 
U.S.C. 6230 (i) and (k). Section 301.0229 (b)- 
1T also issued under 26 U.S.C. 6230 (i) and 
(k). Section 301 0229 (e}-lT also issued under 
26 U.S.C. 6230 (k). Section 301.6230 (b)-lT 
also issued under 26 U.S.C. 6230 (i) and (k). 
Section 301.6230 (c}-lT also issued under 26 
U.S.C. 6230 (i) and (k). Section 301.0230 (e)-lT 
also issued under 26 U.S.C. 6230 (i) and (k). 
Section 301.6231 (a) (1)—IT also issued under 
26 U.S.C. 6230 (k). Section 301.6231 (a) (2)-lT 
also issued under 20 U.S.C. 6230 (k) and 6231 
(a) (12). Section 301.6231 (a) (5)-lT also 
issued under 26 U.S.C. 6230 (k). Section 
301.6231 (a) (6)-lT also issued under 26 
U.S.C. 6230 (k). Section 301.6231 (a) (7)-lT 
aUo issued under 20 U.S.C. 6230 (k) and 6231 
(a) (7). Section 301.6231 (a) (12)-1T also 
issued under 26 U.S.C. 8230 (k) and 6231 (a) 
(12). Section 301.8231 (c)-3T also issued 
under 26 U.S.C. 6230 (k) and 6231 (c). Section 
301.8231 (c)-4T also issued under 28 U.S.C. 
6230 (k) and 6231 (c). Section 301.6231 (c)-5T 
also issued under 26 U.S.C. 6230 (k) and 6231 
(c). Section 301.6231 (c)-6T also issued under 
20 U.S.C. 6230 (k) and 6231 (c). Section 
301.6231 (c)-7T also issued under 26 U.S.C. 
6230 (k) and 6231 (c). Section 301.6231 (c)-8T 
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also issued under 26 U.S.C. 6230 (k) and 6231 
(c). Section 301.6231 (d)-lT also issued under 
26 U.S.C. 6230 (k). Section 301.6231 (e)-lT 
also issued under 26 U.S.C. 6230 (k). Section 

301.6231 (e)-2T also issued under 26 U.S.C. 
6230 (k). Section 301.6231 (f)-lT also issued 
under 26 U.S.C. 6230 (i) and (k) and 6231 (f). 
Section 301.6233-1T also issued under 26 
U.S.C. 6230 (k) and 6233. 

Par. 2. There are added in the 
appropriate places the following new 
sections. 

Sections 301.6221-lT. 301.6222 (a)-lT, 

301.6222 (a)-2T, 301.6222 (b>—IT. 301.6222 (b)- 
2T. 301.6222 (b}-3T, 301.6223 (a)-lT, 301.6223 
(a}-2T, 301.6223 (b)-lT. 301.6223 (bJ-2T, 

301.6223 (c)-lT, 301.6223 (e)-lT, 301.6223 [e\- 
2T. 301.6223 (f}-lT. 301.6223 (g)-lT, 301.6223 

(b) -lT. 301 6224 (a)-lT. 301.6224 (b)-lT, 

301.6224 (c)-lT. 301.6224 (c)-2T. 301.6224 (c)- 
3T. 301.6226 (a)-lT. 301.6226 (b)-lT. 301.6226 
(e)-lT, 301.6226 (f)-lT. 301.6227 (b)-lT, 
301.6227 (c)-lT, 301.6229 (b)-lT, 301.6229 (e)- 
1T. 301.6230 (b)-lT, 301.6230 (c)-lT, 301.6230 
(e)-lT, 301.6231 (a) (1)-1T, 301.6231 (a) (2)-lT, 

301.6231 (a) (5MT, 301.6231 (a) (6J-1T, 

301.6231 (a) (7}-lT, 301.6231 (a) (12)-lT. 

301.6231 (c)-3T. 301.6231 (c)-4T. 301.6231 (c)- 
5T. 301.6231 (cj-GT, 301.6231 (c)-7T, 301.6231 

(c) -aT. 301.6231 (d)-lT, 301.6231 (e)-lT. 

301.6231 (e)-2T. 301.6231 (0-1T, and 301.6233- 
1T. 

§ 301.6221-lT Tax treatment determined 
at partnership level (Temporary). 

(a) In general. A partner’s treatment 
of partnership items on the partner’s 
return may not be changed except as 
provided in sections 6222 through 6231 
of the Code and the regulations 
thereunder. Thus, for example, if a 
partner treats an item on the partner’s 
return consistently with the treatment of 
the item on the partnership return, the 
Internal Revenue Service generally 
cannot adjust the treatment of that item 
on the partner's return except through a 
partnership-level proceeding. Similarly, 
the taxpayer may not put partnership 
items in issue in a proceeding relating to 
nonpartnership items. For example, the 
taxpayer may not offset a potential 
increase in taxable income based on 
changes in nonpartnership items by a 
potential decrease based on partnership 
items. 

(b) Restrictions inapplicable after 
items become nonpartnership items. 
Section 6221 and paragraph (a) of this 
section cease to apply to items arising 
from a partnership with respect to a 
partner when those items cease to be 
partnership items with respect to that 
partner under section 6231 (b). 

(c) Cross reference. See 

§§ 301.6231 (c)-lT and 301.6231 (c)-2T 
for special rules relating to certain 
applications and claims for refund 
based on losses, deductions, or credits 
from abuswe tax shelter partnerships. 


§ 301.6222(a)-1T Consistent treatment of 
partnership items (Temporary). 

(a) In general. The treatment of a 
partnership item on the partner’s return 
shall be consistent with the treatment of 
that item by the partnership in all 
respects including the amount, timing, 
and characterization of the item. 

(b) Treatment must be consistent with 
partnership return. The treatment of a 
partnership item on the partner's return 
shall be consistent with the treatment of 
that item on the partnership return. 

Thus, a partner who treats an item 
consistently with a schedule or other 
information furnished to the partner by 
the partnership has not satisfied the 
requirement of paragraph (a) of this 
section if the treatment of that item is 
inconsistent with the treatment of the 
item on the partnership return actually 
filed. For rules relating to the election to 
be treated as having reported the 
inconsistency where the partner treats 
an item consistently with an incorrect 
schedule, see § 301.6222(b)-3T. 

(c) Examples. The following examples 
illustrate the principles set forth in this 
section. 

Example (1). B is a partner of Partnership P. 
Both B and P use the calendar year as the 
taxable year. In December 1983. P receives an 
advance payment for services to be 
performed in 1984 and reports this amount as 
income for calendar year 1983. However. B 
reports B’s distributive share of this amount 
on B’s income tax return for 1984 and not on 
B’s return for 1983. B’s treatment of this 
partnership item is inconsistent with the 
treatment of the item by P. 

Example (2). Partnership P incurred certain 
start-up costs before P was actively engaged 
in its business. P capitalized these costs. C. a 
partner in P, deducted C’s proportionate 
share of these start-up cost 9 . C’s treatment of 
the partnership expenditure is inconsistent 
with the treatment of that item by P, 

Example (3). D is a partner in partnership P 
which reports a loss of $100,000 on its return, 
$5,000 of which it reports on the Schedule K-l 
attached to its return as D’s distributive 
share. However, P reports $15,000 as D’s 
distributive share of P’s loss on the Schedule 
K-l furnished to D. D reports the $15,000 loss 
on D’s income tax return. D has not satisfied 
the consistency requirement. See. however. 

§ 301.6222 (b}-3 for an election to be treated 
as having reported the inconsistency. 

§ 301.6222(a)-2T Application of 
consistency and notification rules to 
Indirect partners (Temporary). 

(a) In general. The consistency 
requirement of § 301.6222(aMT is 
generally applied with respect to the 
source partnership. For purposes of this 
section, the term “source partnership" 
means the partnership (within the 
meaning of section 6231(a)(1)) from 
which the partnership item originates. 

(b) Indirect partner files consistently 
with source partnership. An indirect 


partner who treats an item from a 
source partnership in a manner which is 
consistent with the treatment of that 
item on the return of the source 
partnership satisfies the consistency 
requirement of section 6222(a) 
regardless of whether the indirect 
partner treats that item in a manner 
which is consistent with the treatment of 
that item by the pass-thru partner 
through which the indirect partner holds 
the interest in the source partnerhip. 
Under these circumstances, therefore, 
the Service shall not send to the indirect 
partner the notice described in section 
6231(b)(1)(A). 

(c) Indirect partner files 
inconsistently with source 
partnership —( 1 ) Indirect partner 
notifies Sendee of inconsistency. An 
indirect partner who— 

(1) Treats an item from a source 
partnership in a manner which is 
inconsistent with the treatment of that 
item on the return of the source 
partnership, and 

(ii) Files a statement identifying the 
inconsistency with the source 
partnership in accordance with 
§ 301.6222(b)-lT, 

shall not be subject to a computational 
adjustment to conform the treatment of 
that item to the treatment of that item on 
the return of the source partnership. 

( 2 ) Indirect partner does not notify 
Service of inconsistency. Except as 
provided in paragraph (c)(3) of this 
section, an indirect partner who— 

(i) Treats an item from a source 
partnership in a manner which is 
inconsistent with the treatment of that 
item on the return of the source 
partnership, and 

(ii) Fails to file a statement identifying 
the inconsistency with the source 
partnership in accordance with 

§ 301.6222(b)-lT, 

is subject to a computational adjustment 
to conform the treatment of that item to 
the treatment of that item on the return 
of the source partnership. 

(3) Indirect partner files consistently 
with a pass-thru partner that notifies the 
Service of the inconsistency. If an 
indirect partner treats an item from a 
source partnership in a manner which is 
consistent with the treatment of that 
item by a pass-thru partner through 
which the indirect partner holds the 
interest in the source partnership and 
that pass-thru partner— 

(i) Treats that item in a manner that is 
inconsistent with the treatment of that 
item on the return of the source 
partnership, and 

(ii) Files a statement identifying the 
inconsistency with the source 
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partnership in accordance with 
§ 301.6222(b)-lT, 

the indirect partner is not subject to a 
computational adjustment to conform 
the treatment of that item to the 
treatment of that item on the return of 
the source partnership. 

(d) Examples. The following examples 
illustrate the principles set forth in this 
section. 

Example (1). One of the partners in 
Partnership A is Partnership B. which has 
four equal partners C, D. E, and F. Both A and 
B are partnerships within the meaning of 
section 6231(a)(1). On its return, A reports 
$100,000 as B’s distributive share of A’s 
ordinary income. B, however, reports only 
$80,000 as its distributive share of the income 
and does not notify the Service of this 
inconsistent treatment with respect to A. C 
reports $20,000 as its distributive share of the 
item. Although C reports the item consistently 
with B, C is subject to a computational 
adjustment to conform the treatment of that 
item on C’s return to the treatment of that 
item on the return of A. 

Example (2). Assume the same facts as in 
example (1) except that B notified the Service 
of its inconsistent treatment with respect to 
source partnership A. C is not subject to a 
computational adjustment. 

Example (3). Assume the same facts as in 
example (1). D reports only $15,000 as D’s 
distributive share of the income and does not 
report the inconsistency. F reports only $9,000 
as its distributive share of the item but 
reports this inconsistency with respect to 
source partnership A. D is subject to a 
computational adjustment to conform the 
treatment of that item on D’s return to the 
treatment of that item on the return of A. F is 
not subject to a computational adjsutment. 

Example (4). Assume the same facts as in 
example (3) except that F reported the 
inconsistency with respect to B and did not 
report the inconsistency with respect to 
source partnership A. F is subject to a 
computational adjustment to conform the 
treatment of that item on Fs return to the 
treatment of that item on the return of A. 

Example (5). Assume the same facts as in 
example (1). E reports $25,000 as its 
distributive share of the item. Regardless of 
whether E reports the inconsistency between 
its treatment of the item and that by B. E is 
neither subject to a computational 
adjustment to conform E’s treatment of that 
item to that of B nor subject to the notice 
described in section 6231(b)(1)(A) with 
respect to any such notification of 
inconsistent treatment. 

§ 301.6222(b)- IT Notification to Service 
when partnership items are treated 
Inconsistently (Temporary). 

The statement identifying an 
inconsistency described in section 
6222(b)(1)(B) shall be filed by filing the 
form prescribed for that purpose in 
accordance with the instructions 
accompanying that form. 


§ 301.6222(b)-2T Effect of notification of 
inconsistent treatment (Temporary). 

(a) In general. Generally, if a partner 
treats a partnership item on the 
partner’s return in a manner which is 
inconsistent with the treatment of that 
item on the partnership return the 
Service may make a computational 
adjustment to conform the treatment of 
the item by the partner with the 
treatment of that item on the partnership 
return. Any additional tax resulting from 
that computational adjustment may be 
assessed without either the 
commencement of a partnership 
proceeding or notification to the partner 
that all partnership items arising from 
that partnership will be treated as 
nonpartnership items. However, if a 
partner notifies the Service of the 
inconsistent treatment of a partnership 
item in the manner prescribed in 

§ 301.6222(b}-lT, the Service generally 
may not make an adjustment with 
respect to that partnership item unless 
the Service— 

(1) Conducts a partnership-level 
proceeding, or 

(2) Notifies the partner under section 
6231(b)(1)(A) that all partnership items 
arising from that partnership will be 
treated as nonpartnership items. 

See, however, §§ 301.6231 (c)-lT and 
301.6231(c)-2T for special rules relating 
to certain applications and claims for 
refund based on losses, deductions, or 
credits from abusive tax shelter 
partnerships. 

(b) Partner protected only to extent of 
notification. A partner who reports the 
inconsistent treatment of partnership 
items on the partner’s return is protected 
from computational adjustments under 
section 6222(c) only with respect to 
those partnership items the inconsistent 
treatment of which is reported. Thus, if a 
partner notifying the Service with 
respect to one item fails to report the 
inconsistent treatment of another item, 
the partner is subject to a computational 
adjustment with respect to that latter 
item. 

Example . Partner A of Partnership P treats 
a deduction and a capital gain arising from P 
on A's return in a manner that is inconsistent 
with the treatment of those items by P. A 
reports the inconsistent treatment of the 
deduction but not of the gain. A is subject to 
a computational adjustment under section 
6222(c) with respect to the gain. 

(c) Adjustments in a separate 
proceeding not limited to conforming 
adjustments. If the Service conducts a 
separate proceeding with a partner 
whose partnership items are treated as 
nonpartnership items under section 6231 
(b), the Service is not limited to making 
adjustments that merely conform the 


partner's return to the partnership 
return. 

Example. Partnership P allocates to E, one 
of its partners, a loss of $8,000. E, however, 
claims a loss of $9,000 and reports the 
inconsistent treatment. The Service notifies E 
that it will treat all of E's partnership items 
arising from P as nonpartnership items. As a 
result of a separate proceeding with E. the 
Service may issue a deficiency notice which 
could include reducing the loss to $3,000. 

§ 301.6222(b)-3T Partner receiving 
Incorrect schedule (Temporary). 

(a) In general. A partner shall be 
treated as having complied with section 
6222(b)(1)(B) and 5 301.6222(b)-lT with 
respect to a partnership item if the 
partner— 

(1) Demonstrates that the treatment of 
the partnership item on the partner’s 
return is consistent with the treatment of 
that item on the schedule prescribed by 
the Service and furnished to the partner 
by the partnership showing the partner s 
share of income, credits, deductions, 
etc., and 

(2) Elects in accordance with the rules 
prescribed in paragraph (b) of this 
section to have this section apply with 
respect to that item. 

(b) Election provisions —(1) Time and 
manner of making election. The election 
described in paragraph (a) of this 
section shall be made by filing a 
statement with the Internal Revenue 
Service office issuing the notice of 
computational adjustment within 30 
days after the notice is mailed to the 
partner. 

(2) Contents of statement. The 
statement described in paragraph (b)(1) 
of this section shall be: 

(i) Clearly identified as an election 
under section 6222(b)(2), 

(ii) Signed by the partner making the 
election, and 

(iii) Accompanied by copies of the 
schedule furnished to the partner by the 
partnership and of the notice of 
computational adjustment. The partner 
need not enclose a copy of the notice of 
computational adjustment, however, if 
the partner clearly identifies the notice 
of computational adjustment. 

Generally, the requirement described in 
paragraph (a)(1) of this section will be 
satisfied by attaching to the statement a 
copy of the schedule furnished to the 
partner by the partnership. However, if 
it is not clear from the information 
contained on the schedule that the 
treatment of the partnership item on the 
schedule i9 consistent with the partner’s 
treatment of such item on the partner's 
return the statement shall also include 
an explanation of how the treatment of 
such item on the schedule is consistent 
with the treatment on the partner’s 








Federal Register / Vol. 52, No. 43 / Thursday, March 5, 1987 / Rules and Regulations 


6783 


return with respect to the 
characterization, timing, and amount of 
such item. 

§ 30 1.6223(a)- IT Notice sent to tax 
matters partner (Temporary). 

(a) In general. For purposes of 
subchapter C of chapter 63 of the Code, 
a notice is treated as mailed to the tax 
matters partner on the earlier of— 

(1) The date on which the notice is 
mailed to “THE TAX MATTERS 
PARTNER” at the address of the 
partnership (as provided on the 
partnership return, except as updated 
under §301.6223(c)-lT), or 

(2) The date on which the notice is 
mailed to the person who is the tax 
partner at the address of that person (as 
provided on the partner’s return, except 
as updated under § 301.6223(c)-lT) or 
the partnership. See § 301.6223(c)-lT for 
rules relating to the information to be 
used by the Service in providing notices, 
etc. 

(b) Example. The provisions of this 
section may be illustrated by the 
following example: 

Example. Partnership P designates B as its 
tax matters partner in accordance with 
§ 301.6231 (a)(7j-lT(bJ. On December 1 a 
notice of the beginning of an administrative 
proceeding is mailed to “THE TAX 
MATTERS PARTNER" at the address of P. 

On January 10. a copy of the notice is mailed 
to B at B’s address. December 1 is treated as 
the date that the notice was mailed to the tax 
matters partner. 

§ 301.6223(a)-2T Withdrawal of notice of 
the beginning of an administrative 
proceeding (Temporary). 

(a) In general. If the Internal Revenue 
Service, within 45 days after the day on 
which the notice specified in section 
6223(a)(1) is mailed to the tax matters 
partner, decides not to propose any 
adjustments to the partnership return as 
filed, the Service may withdraw the 
notice specified in section 6223(a)(1) by 
mailing a letter to that effect to the tax 
matters partner within that 45-day 
period. If the Service withdraws the 
notice, neither the service nor the tax 
matters partner is required to furnish 
any notice with respect to that 
proceeding to any other partner. Except 
as provided in paragraph (b) of this 
section, a notice specified in section 
6223(a)(1) which has been withdrawn 
shall be treated for purposes of 
subchapter C of chapter 63 of the Code 
as if that notice had never been mailed 
to the tax matters partner. 

(b) Service may not reissue notice 
except under certain circumstances. If 
the notice specified in section 6223(a)(1) 
was mailed to the tax matters partner 
with respect to a partnership taxable 
year and that notice was later 


withdrawn as provided in paragraph (a) 
of this section, the Service shall not mail 
a second notice specified in section 
6223(a)(1) with respect to that taxable 
year unless: 

(1) There is evidence of fraud, 
malfeasance, collusion, concealment, or 
misrepresentation of a material fact; 

(2) The prior proceeding involved a 
clearly defined substantial error with 
respect to an established Service 
position existing at the time of the 
previous examination; or 

(3) Other circumstances exist which 
indicate that failure to reissue the notice 
would be a serious administrative 
omission. 

§ 301.6223(b)-1T Notice group 
(Temporary). 

(a) In general. If a group of partners 
having in the aggregate a 5 percent or 
more interest in the profits of a 
partnership so requests and designates 
one of their members to receive the 
notices described in section 6223(a) (1) 
and (2). the member so designated shall 
be treated as a partner to whom section 
6223(a) applies. Thus, the designated 
representative is entitled to receive any 
notice described in section 6223(a) that 
is mailed to the tax matters partner 30 
days or more after the day on which the 
Service receives the request from the 
group. 

(b) Request for notice— (1) In general. 
The Service shall mail to the member of 
the notice group designated to receive 
such notice any notice described in 
section 6223(a) that is mailed to the tax 
matters partner 30 days or more after 
the day on which the Service receives 
the request for notice from the group if 
such request for notice is made in 
accordance with the rules prescribed in 
this paragraph (b). 

(2) Content of request. The request for 
notice from a notice group shall— 

(i) Identify the partnership by name, 
address, and taxpayer identification 
number, 

(ii) Specify the taxable year or years 
for which the notice group is formed, 

(iii) Designate the member of the 
group to receive the notices. 

(iv) Set out the name, address, 
taxpayer identification number, and 
profits interest of each member of the 
group, and 

(v) Be signed by all partners 
comprising the notice group. 

(3) Place for filing. The request for 
notice from a notice group generally 
shall be filed with the service center 
with which the partnership return is 
filed. However, if the notice group 
representative knows that the notice 
described in section 6223(a)(1) 

(beginning of an administrative 


proceeding) has already been mailed to 
the tax matters partner, the statement 
shall be filed with the Internal Revenue 
Service office that mailed that notice. 

(4) Copy to be sent to the tax matters 
partner. A copy of the request for notice 
from a notice group shall be provided to 
the tax matters partner by the notice 
group representative within 30 days 
after the request is filed with the 
Service. 

(5) Years covered by request. A 
request for notice by a notice group may 
relate only to partnership taxable years 
that have ended before the request is 
filed. A request, however, may relate to 
more than one partnership taxable year 
if the 5 percent or more profits interest 
requirement of section 6223(b)(2) is 
satisfied for each year to which the 
request relates. 

(c) Composition of notice group —(1) 

In general. A notice group shall be 
comprised only of persons who were 
partners at some time during the 
partnership taxable year for which the 
group is formed. If a notice group is 
formed for more than one taxable year, 
each member of the group must have 
been a partner at some time during at 
least one of the taxable years for which 
the group is formed. A notice group may 
include a partner entitled to separate 
notice. See section 6231(d) and 
§ 301.6231(d)-lT for rules relating to 
determining the interest of a partner in 
the profits of a partnership for a 
partnership taxable year for purposes of 
section 6223(b). See paragraph (c)(6) of 
this section for rules relating to indirect 
and pass-thru partners. 

(2) Partner may be a member of only 
one group. A partner cannot be a 
member of more than one notice group 
with respect to the same partnership for 
the same partnership taxable year. See 
paragraph (c)(6) of this section for rules 
relating to indirect and pass-thru 
partners. 

(3) Partner may join group after 
formation. A partner may join a notice 
group at any time after the formation of 
that group by filing with the Internal 
Revenue Service office with which the 
notice group filed its request a statement 
that it is joining the notice group. The 
statement shall identify the partner 
joining the notice group, the partnership, 
and the members of the notice group by 
name, address, and taxpayer 
identification number and shall be 
signed by the joining partner. A copy of 
the statement shall be provided by the 
joining partner to both the tax matters 
partner and the notice group 
representative within 30 days after the 
request is filed with the Service. The 
partner shall become a member of the 
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notice group for each partnership 
taxable year for which the group was 
formed and for which the partner was a 
partner at any time during such 
partnership taxable year. 

(4) Date on which a partner becomes 
a member of notice group. A partner 
shall become a member of a notice 
group on the 30th day after the day on 
which the Service receives— 

(i) A request for notice from a notice 
group that identifies that partner as a 
member of that notice group, or 

(ii) A statement filed in accordance 
with paragraph (c)(3) of this section that 
states that the partner is joining the 
notice group. 

(5) No withdrawal from notice group. 
A partner who has signed a notice group 
request filed with the Service remains a 
member of that notice group until the 
group terminates. A partner cannot 
withdraw from the notice group. 

(G) Indirect and pass-thru partners — 

(i) Pass-thru partners and unidentified 
indirect partners. A pass-thru partner 
may become a member of a notice group 
as provided in this section. For purposes 
of applying the aggregate interest 
requirement specified in paragraph (a) 
of this section to a pass-thru partner, the 
partnership interest held by the pass- 
thru partner shall not include any 
interest held through the pass-thru 
partner by an indirect partner that has 
been identified as provided in section 
6223(c)(3) and § 301.6223(c)-lT before 
the date on which the pass-thru partner 
becomes a member of the notice group. 

(ii) Indirect partners identified before 
the pass-thru partner joins a notice 
group. An indirect partner may become 
a member of a notice group with respect 
to a partnership taxable year only if: 

(A) The indirect partner held an 
interest in the partnership (either 
directly or through one or more pass- 
thru partners) at some time during that 
taxable year, and 

(B) The indirect partner was identified 
as provided in section 6223(c)(3) and 

§ 301.6223(c)-lT on or before the date 
on which the pass-thru partner became 
a member of a notice group. 

id) Termination of notice group. 

Unless the original request for notice 
from the notice group or a subsequent 
statement filed by the representative (in 
accordance with paragraph (b)(3) and 
(4) of this section) designates a 
successor to the designated group 
representative, the group terminates if 
the representative dies (or, in the case of 
an entity, if the entity is dissolved), 
resigns, or is adjudicated incompetent. 

(e) Notice group is not a 5-percent 
group. The forming of a notice group 
under this section does not constitute 
the forming of a 5-percent group for 


purposes of litigation. A notice group is 
formed solely for the purpose of 
receiving notices. A 5-percent group is 
formed solely for the purpose of filing a 
petition for judicial review or appealing 
a judicial determination. See 
§ 301.6226(b)-lT. Thus, a member of a 
notice group may choose not to join a 5- 
percent group formed by other members 
of the notice group. 

§ 301.6223 (c)-1T Additional Information 
regarding partners furnished to the Service 
(T emporary). 

(a) In general. In addition to the 
names, addresses, and profits interests 
as shown on the partnership return, the 
Service will use additional information 
as provided in this section for purposes 
of administering subchapter C of chapter 
63 of the Code. 

(b) Procedure for furnishing 
additional information —(1) In general. 
Any person may furnish additional 
information at any time by filing a 
written statement with the Service. 
However, the information contained in 
the statement will be considered for 
purposes of determining whether a 
partner is entitled to a notice described 
in section 6223(a) only if the Service 
receives the statement at least 30 days 
before the date on which the Service 
mails the notice to the tax matters 
partner. Similarly, information 
contained in the statement generally 
will not be taken into account for other 
purposes by the Service until 30 days 
after the statement is received. 

(2) Where statement must be filed. A 
statement furnished under this section 
shall generally be filed with the service 
center with which the partnership return 
is filed. However, if the person filing the 
statement knows that the notice 
described in section 6223(a)(1) 

(beginning of an administrative 
proceeding) has already been mailed to 
the tax matters partner, the statement 
shall be filed with the Internal Revenue 
Service office that mailed such notice. 

(3) Contents of statement. The 
statement shall— 

(i) Identify the partnership, each 
partner for whom information is 
supplied, and the person supplying the 
information by name, address, and 
taxpayer identification number; 

(ii) Explain that the statement is 
furnished to correct or supplement 
earlier information with respect to the 
partners in the partnership; 

(iii) Specify the taxable year to which 
the information relates; 

(iv) Set out the corrected or additional 
information, and 

(v) Be signed by the person supplying 
the information. 


(c) No incorporation by reference to I m 

previously furnished documents. I 

Incorporation by reference of I p c 

information contained in another I g, 

document previously furnished to the I pj 
Internal Revenue Service will not be I n , 
given effect for purposes of sections I f £ 

6223(c) or 6229(e). For example, I p 

reference to a return filed by a pass-thru I p 
partner which contains identifying I p 

information with respect to the indirect I ,i 
partners of that pass-through partner is I 
not sufficient to identify the indirect I 
partners unless a copy of the document I e 

referred to is attached to the statement. | £ 

(d) Information supplied by a person I 5 

other than the tax matters partner. The I 
Service may require appropriate I 1 

verification in the case of information I 
furnished by a person other than the tax I 
matters partner. The 30-day period I 

referred to in paragraph (b)(1) of this I 
section shall not begin until that I 

verification is supplied. I 

(e) Power of attorney —(1) In general I 

This paragraph (e) applies to powers of I 
attorney with respect to proceedings I 

under subchapter C of chapter 63 of the I 
Code (“chapter 63C”) that begin on or I 
after the date which is 90 days after the I 
date final regulations under this section I 
are published in the Federal Register. I 

(2) Specifically for purposes of I 

chapter 63C. A power of attorney I 

specifically for purposes of chapter 63C I 
shall be furnished in accordance with I 
paragraph (b)(2) of this section. I 

(3) Existing power of attorney. A I 

power of attorney granted to another I 
person by a partner for other tax I 

purposes shall not be given effect for I 
purposes of chapter 63C unless the I 

partner specifically requests that the I 
power be given such effect in a 
statement furnished to the Service in I 
accordance with paragraph (b) of this I 
section. I 

(f) Service may use other information I 
In addition to the information on the I 
partnership return and that supplied on I 
statements filed under this section, the I 
Service may use other information in its I 
possession (for example, a change in I 
address reflected on a partner’s return) 

in administering subchapter C of chapter 
63 of the Code. However, the Service is I 
not obligated to search its records for I 

information not expressly furnished I 

under this section. I 

301.6223 (e)-1T Effect of Service s failure 
to provide notice (Temporary). I 

(a) Notice group. Section I 

6223(e)(l)(B)(ii) applies with respect to a I 

notice group only if the request for I 

notice described in § 301.6223(b)-lT is 1 

received by the Service at least 30 days 
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before the notice is mailed to the tax 
matters partner. 

(b) Indirect partners—[1 ) In general. 
For purposes of section 6223(e), the 
Service’s failure to provide notice to a 
pass-thru partner that is entitled to 
notice under section 6223(b) is deemed 
failure to provide notice to indirect 
partners holding an interest in the 
partnership through the pass-thru 
partner. However, this rule does not 
apply if the indirect partner: 

(1) Receives notice from the Service, 

(ii) Is identified as provided in section 
6223(c)(3) and § 301.6223(c)-lT at least 
30 days before the notice is mailed to 
the tax matters partner, or 

(iii) Is a member of a notice group 
entitled to notice under paragraph (a) of 
this section. 

(2) Examples. The provisions of 
paragraph (b)(1) of this section may be 
illustrated by the following examples: 

Example (1). Partnership ABC has as one 
of its partners, A. a partnership with three 
partners. X, Y, and Z. ABC does not have 
more than 100 partners, and partnership A is 
entitled to notice under section 6223(a). In 
addition. Z was identified as provided in 
section 6223(c](3) and $ 301.6223(c)-lT on 
May 1.1985. The Service mailed notice to the 
tax matters partner of ABC on July 1.1985. 
but failed to provide notice to partnership A. 
Notwithstanding the Service’s notice to the 
tax matters partner, the Service is deemed to 
have failed to provide notice to X and Y. The 
Service’s failure to provide notice to A, 
however, has no effect on Z; whether notice 
was provided to Z is determined 
independently. 

Example (2). Assume the same facts as in 
Example (1). except that the Service provided 
notice to partnership A but did not provide 
separate notice to Z. Notwithstanding the 
Service’s notice to partnership A, the Service 
is deemed to have failed to provide notice to 

z. 

Example (3). Assume the same facts as in 
Example (1), except that partnership ABC has 
more than 100 partners and partnership A is 
entitled to notice under section 6223(b) 
because it had at least a 1 percent profits 
interest in partnership ABC. In addition. X 
became a member of a notice group on June 
1.1985. and the Service mailed notice to the 
designated member of that notice group. The 
Service also mailed a separate notice to Z. 

The Service’s failure to provide notice to 
partnership A only affects Y, who is deemed 
not to have been provided notice by the 
Service. 

§ 301.6223(e)-2T Elections If Service fails 
to provide timely notice (Temporary). 

(a) Proceeding finished. If at the time 
the Internal Revenue Service mails the 
partner notice of the proceeding— 

(1) The period within which a petition 
for review of a final partnership 
administrative adjustment under section 
6228 may be filed has expired and no 
petition has been filed, or 
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(2) The decision of a court in an action 
begun by such a petition has become 
final, the partner may elect in 
accordance with paragraph (c) of this 
section to have that adjustment, that 
decision, or a settlement agreement 
described in section 6224(c)(2) with 
respect to the partnership taxable year 
to which the adjustment relates apply to 
that partner. If the partner does not 
make an election in accordance with 
paragraph (c) of this section, the 
partnership items of the partner for the 
partnership taxable year to which the 
proceeding relates shall be treated as 
having become nonpartnership items as 
of the day on which the Service mails 
the partner notice of the proceeding. 

(b) Proceeding still going on. If 
paragraph (a) of this section does not 
apply, the partner shall be a party to the 
proceeding unless the partner elects, in 
accordance with paragraph (c) of this 
section, to have— 

(1) A settlement agreement described 
in section 6224(c)(2) with respect to the 
partnership taxable year to which the 
proceeding relates apply to the partner, 
or 

(2) The partnership items of the 
partner for the partnership taxable year 
to which the proceeding relates treated 
as having become nonpartnership items 
as of the day on which the Service mails 
the partner notice of the proceeding. 

(c) Election—\\) In general. The 
election described in paragraph (a) or 
(b) of this section shall be made in the 
manner prescribed in this paragraph (c). 
The election shall apply to all 
partnership items for the partnership 
taxable year to which the election 
relates. 

(2) Time and manner of making 
election. The election shall be made by 
filing a statement with the Internal 
Revenue Service office mailing the 
notice regarding the proceeding within 
45 days after the date on which that 
notice was mailed. 

(3) Contents of statement. The 
statement shall— 

(i) Be clearly identified as an election 
under section 6223(e) (2) or (3), 

(ii) Specify the election being made 
(that is, application of final partnership 
administrative adjustment, court 
decision, consistent settlement 
agreement, or nonpartnership item 
treatment), 

(iii) Identify the partner making the 
election and the partnership by name, 
address, and taxpayer identification 
number, 

(iv) Specify the partnership taxable 
year to which the election relates, and 

(v) Be signed by the partner making 
the election. 


/ Rules and Regulations 


§ 301.6223(f)-1T Duplicate copy of final 
partnership administrative adjustment 
(Temporary). 

Section 6223(f) does not prohibit the 
Service from issuing a duplicate copy of 
the notice of final partnership 
administrative adjustment (for example, 
in the event the original notice is lost). 

§301.6223(gMT Responsibilities of the 
tax matters partner (Temporary). 

(a) Notices described in section 6223 
(a) —(1) Notice of beginning of 
proceeding. Except as otherwise 
provided in § 301.6223(a)-2T, the tax 
matters partner shall, within 75 days 
after the mailing by the Service of the 
notice specified in section 6223(a)(1), 
forward a copy of that notice to each 
partner that is not entitled to notice from 
the Service under section 6223. See 
§ 301.6230(e)-lT for information to be 
furnished to the Service. 

(2) Notice of final partnership 
administrative adjustment. The tax 
matters partner shall, within 60 days 
after the mailing by the Service of the 
notice specified in section 6223(a)(2), 
forward a copy of that notice to each 
partner that is not entitled to notice from 
the Service under section 6223. 

(3) Requirement inapplicable in 
certain cases. The tax matters partner is 
not required to send notice to a partner 
if- 

(i) Before the expiration of the 
applicable 75-day or 60-day period the 
partnership items of that partner have 
become nonpartnership items (for 
example, by settlement), 

(ii) That partner is an indirect partner 
and has not been identified to the tax 
matters partner at least 30 day 9 before 
the tax matters partner is required to 
send such notice, 

(iii) That partner is treated as a 
partner solely by virtue of 

§ 301.6231 (a) (2)-lT, 

(iv) That partner wa9 a member of a 
notice group as of the date on which the 
notice was mailed to the tax matters 
partner (see § 301.6223(b)-lT(c)(4) for 
the date on which a partner becomes a 
member of a notice group), 

(v) The notice has already been 
provided to that partner by another 
person, or, 

(vi) The notice is withdrawn by the 
Service under § 301.6223(a)-2T. 

(b) Other notices or information — (1) 

In general. The tax matters partner shall 
furnish to the partners specified in 
paragraph (b)(2) of this section 
information with respect to the 
following: 

(i) Closing conference with the 
examining agent, 
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(ii) Proposed adjustments, rights of 
appeal, and requirements for filing of a 
protest. 

(iii) Time and place of any Appeals 
conference, 

(iv) Acceptance by the Service of any 
settlement offer, 

(v) Consent to the extension of the 
period of limitations with respect to all 
partners. 

(vi) Filing of a request for 
administrative adjustment (including a 
request for substituted return treatment 
under § 301.6227(b)-2T) on behalf of the 
partnership, 

(vii) Filing by the tax matters partner 
or any other partner of any petition for 
judicial review under sections 6226 or 
6228(a), 

(viii) Filing of any appeal with respect 
to any judicial determination provided 
for in sections 6226 or 6228(a), and 

(ix) Final judicial redetermination. 

(2) Partners to be notified. The tax 
matters partner shall provide 
information with respect to any action 
or other matter specified in paragraph 
(b)(1) of this section to all notice group 
representatives and all other partners 
except partners— 

(i) Whose partnership items become 
nonpartnership items before the 
expiration of the period specified in 
paragraph (b)(3) of this section for 
furnishing that information. 

(ii) Who are indirect partners and who 
are not identified to the tax matters 
partner at least 30 days before the tax 
matters partner is required to provide 
the information, 

(iii) Who are treated as partners 
solely by virtue of § 301.6231(a)(2)-lT, 

(iv) Who are members of a notice 
group as of the date on which the tax 
matters partner takes that action or 
receives information with respect to that 
matter (see § 301.6223(b)-lT(c)(4) for the 
date on which a partner becomes a 
member of a notice group), or 

(v) Who have already received 
information with respect to the action or 
matter from any other person. 

(3) Time for furnishing information. 
The tax matters partner shall furnish 
information with respect to an action or 
other matter described in paragraph 
(b)(1) of this section within 30 days of 
taking the action or receiving 
information with respect to that matter. 

§ 301.6223(h)-1T Responsibilities of pass- 
thru partner (T emporary). 

The pass-thru partner shall, within 30 
days of receiving notice or any other 
information regarding a partnership 
proceeding from the Internal Revenue 
Service, the tax matters partner, or 
another pass-thru partner, forward a 
copy of that notice or information to the 


person or persons holding an interest 
through the pass-thru partner in the 
profits or losses of the partnership for 
the partnership taxable year to which 
the notice or information relates. In the 
case of a pass-thru partner which is a 
partnership within the meaning of 
section 6231(a)(1), the tax matters 
partner of such partnership shall 
forward copies of such notice or 
information to the partners of such 
partnership. 

§ 301.6224(a)-1T Participation In 
administrative proceedings (Temporary). 

Every partner in the partnership, 
including an indirect partner, has the 
right to participate in any phase of 
administrative proceedings. However, 
except as provided in section 6223 and 
the regulations thereunder, neither the 
Service nor the tax matters partner is 
required to provide notice of any 
proceeding to partners. Consequently, a 
partner who wishes, for example, to be 
present during a preliminary discussion 
between an examining agent and the tax 
matters partner should make special 
arrangements with the tax matters 
partner to obtain information as to the 
time and place of the discussion. The 
Service and the tax matters partner will 
determine the time and place for all 
administrative proceedings. 
Arrangements will generally not be 
changed merely for the convenience of 
another partner. 

§ 301.6224(b)-IT Partner may waive rights 
(Temporary). 

(a) In general. A partner may at any 
time waive any right that that partner 
has or any restriction on action by the 
Service under subchapter C of chapter 
63 of the Code. 

(b) Form and manner of making 
waiver. The waiver described in 
paragraph (a) of this section shall be 
made by a written statement. If the 
Service furnishes a form to be used for 
this purpose, the partner may make the 
waiver by completing the form in 
accordance with the instructions 
accompanying that form. If such a form 
is not furnished, the statement shall— 

(1) Be clearly identified as a waiver 
under section 6224(b), 

(2) Identify the partner and the 
partnership by name, address, and 
taxpayer identification number, 

(3) Specify the right or restriction 
being waived and the taxable year(s) to 
which the waiver applies. 

(4) Be signed by the partner making 
the waiver, and 

(5) Be filed with the service center 
with which the partnership return is 
filed. However, if the person filing the 
statement knows that the notice 


described in section 6223(a)(1) 
(beginning of an administrative 
proceeding) has already been mailed to 
the tax matters partner, the statement 
shall be filed with the Internal Revenue 
Service office that mailed such notice. 

§ 301.6224(c)-IT Tax matters partner may 
bind nonnotice partners (Temporary). 

(a) In general. In the absence of a 
showing of fraud, malfeasance, or 
misrepresentation of fact, if the tax 
matters partner enters into a settlement 
agreement with the Service and 
expressly states that that agreement 
shall be binding on the other partners, 
that agreement shall be binding on all 
partners except those who—- 

(1) Are, as of the day on which the 
agreement is entered into, either notice 
partners or members of a notice group 
(see 5 301.6223(b)—lT(c)(4) for the date 
on which a partner becomes a member 
of a notice group), or 

(2) Have, at least 30 days before the 
day on which the agreement is entered 
into, filed with the Service the statement 
described in paragraph (c) of this 
section. 

(b) Indirect partners —(1) In general 
If, under paragraph (a) of this section, a 
pass-thru partner is not bound by an 
agreement entered into by the tax 
matters partner, all indirect partners 
holding an interest in the partnership 
through that pass-thru partner shall not 
be bound by that agreement. If. 
however, the pass-thru partner is bound 
by an agreement entered into by the tax 
matters partner, paragraph (a) of this 
section shall be applied separately to 
each indirect partner holding an interest 
in the partnership through the pass-thru 
partner to determine whether the 
indirect partner is also bound by the 
agreement. 

(2) Example. The following example 
illustrates the principles set forth in this 
section. 

Example. Partnership P has over 100 
partners. Partnership J is a partner in 
partnership P with a profits interest of less 
than 1 percent. Partnership J has three 
partners, A, B, and C. A is a member of a 
notice group with respect to partnership P. 
but B and C are not. On July 1,1985. B filed 
the statement described in paragraph (c) of 
this section not to be bound by any 
settlement agreement entered into by the tax 
matters partner of partnership P. On August 
1,1985, the tax matters partner of partnership 
P enters into a settlement agreement with the 
Service and states that the agreement is 
binding on other partners as provided in 
section 8224(c)(3). Since partnership J is 
bound by the settlement agreement, 
paragraph (a) of this section is applied 
separately to each of the indirect partners to 
determine whether they are bound. A is not 
bound by the agreement because he was a 
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member of a notice group on the day the 
agreement was entered into and B is not 
bound because she filed the statement not to 
be bound at least 30 days before the 
agreement was entered into. C is bound by 
the settlement agreement. 

(c) Statement not to be bound— (1) 
Contents of statement. The statement 
referred to in paragraph (a)(2) of this 
section shall— 

(1) Be clearly identified as a statement 
to deny settlement authority to the tax 
matters partner under section 
6224(c)(3)(B). 

(ii) Identify the partner and 
partnership by name, address, and 
taxpayer identification number, 

(iii) Specify the taxable year or years 
to which the statement applies, and 

(iv) Be signed by the partner filing the 
statement. 

(2) Place where statement is to be 
filed. The statement described in 
paragraph (c)(1) of this section generally 
shall be filed with the service center 
with which the partnership return is 
filed. However, if the partner knows that 
the notice described in section 6223(a)(1) 
(beginning of an administrative 
proceeding) has already been mailed to 
the tax matters partner, the statement 
shall be filed with the Interna) Revenue 
Service office that mailed that notice. 

(3) Consolidated statements. The 
statement described in paragraph (c)(1) 
of this section may be filed with respect 
to more than one partner if the 
requirements of that paragraph (c)(1) 
(including signatures) are satisfied with 
respect to each partner. 

§ 301.6224(c)~2T Pass-thru partner binds 
indirect partners (Temporary). 

(a) Pass-thru partner binds 
unidentified indirect partners— ( 1 ) In 
general. If a pass-thru partner enters 
into a settlement ageement with the 
Service with respect to partnership 
items, that agreement binds all indirect 
partners holding an interest in that 
partnership through the pass-thru 
partner except those indirect partners 
who have been identified as provided in 
section 6223(c)(3) and § 301.6223(c)-lT 
at least 30 days before the date on 
which the agreement is entered into. 
However, if, in addition to the interest in 
the partnership held through the pass- 
thru partner entering into a settlement 
agreement, an indirect partner holds a 
separate interest in that partnership, 
either directly or indirectly through a 
different pass-thru partner, the indirect 
partner shall not be bound by that 
settlement agreement with respect to the 
interests held directly or indirectly 
through a pass-thru partner other than 
the pass-thru partner entering into the 
settlement agreement. 


(2) Example. The provisions of 
paragraph (a)(1) of this section may be 
illustrated by the following example: 

Example. Partnership J is a partner in 
partnership P. C is a partner in J but has not 
been identified as provided in section 
6223(c)(3) and § 301.6223(c)-lT. The only 
interest that C holds in P is through J. The tax 
matters partner of J enters into a settlement 
agreement with the Service with respect to 
partnership items arising from P. C is bound 
by the settlement agreement entered into by 
the tax matters partner of J. 

(b) Person in pass-thru partner 
authorized to enter into settlement 
agreement that binds indirect partners. 
In the case of a pass-thru partner that 
is— 

(1) A partnership within the meaning 
of section 6231(a)(1). the tax matters 
partner of that partnership; 

(2) A partnership other than a 
partnership described in paragraph 
(b)(1) of this section, any general partner 
of that partnership; 

(3) An S corporation subject to the 
provisions of subchapter D of chapter 63 
of the Code, the tax matters person of 
that S corporation; 

(4) An S corporation other than an S 
corporation described in paragraph 
(b)(3) of this section, any officer of that 
S corporation; or 

(5) A trust, estate, or nominee, any 
person authorized in writing to act on 
behalf of that trust, estate, or nominee 
may enter into a settlement agreement 
with the Service on behalf of its 
respective entity that would bind the 
unidentified indirect partners that hold a 
partnership interest through the pass- 
thru partner. 

§ 301.6224(c)-3T Consistent settlements 
(T emporary). 

(a) In general. If the Service enters 
into a settlement agreement with any 
partner with respect to partnership 
items, the Service shall offer Fo any 
other partner who so requests in 
accordance with paragraph (c) of this 
section settlement terms which are 
consistent with those contained in the 
settlement agreement entered into. 

(b) Requirements for consistent 
settlements. “Consistent” settlement 
terms are those based on the same 
determinations with respect to 
partnership items. Settlements with 
respect to partnership items shall be 
self-contained; thus, a concession by 
one party with respect to a partnership 
item may not be based upon a 
concession by the other party with 
respect to a nonpartnership item. 
Settlements shall be comprehensive, 
that is, a settlement may not be limited 
to selected items. The requirement for 


consistent settlement terms applies only 
if— 

(1) The items were partnership items 
for the partner entering into the original 
settlement immediately before the 
original settlement, and 

(2) The items are partnership items for 
the partner requesting the consistent 
settlement at the time the partner files 
the request. 

(c) Time and manner of requesting 
consistent settlements —(1) In general. A 
partner desiring settlement terms 
consistent with the terms of any 
settlement agreement entered into 
between any other partner and the 
Service shall submit a written statement 
to the Internal Revenue Service office 
that entered into the settlement. 

(2) Contents of statement. Except as 
otherwise provided in instructions to the 
taxpayer from the Service, the written 
statement described in paragraph (c)(1) 
of this section shall— 

(i) Identify the statement as a request 
for consistent settlement terms under 
section 6224(c)(2), 

(ii) Contain the name, address, and 
taxpayer identification number of the 
partnership and of the partner 
requesting the settlement offer (and. in 
the case of an indirect partner, of the 
pass-thru partner through which the 
indirect partner holds an interest). 

(iii) Identify the earlier agreement to 
which the request refers, and 

(iv) Be signed by the partner making 
the request. 

(3) Time for filing request. The 
statement shall be filed not later than 
the later of— 

(i) The 150th day after the day on 
which the notice of final partnership 
administrative adjustment is mailed to 
the tax matters partner, or 

(ii) The 60th day after the day on 
which the settlement was entered into. 

(d) Examples. The following examples 
illustrate the principles set out in this 
section. 

Example flj. The Service seeks to disallow 
a $100,000 loss reported by Partnership P. The 
Service agrees to a settlement with X. a 
partner in P, in which the Service allows 60 
percent of the loss and accepts the treatment 
of all other partnership items on the 
partnership return. Partner Y, which owns a 
10 percent interest in the partnership, 
requests settlement terms which are 
consistent with the settlement made between 
X and the Service. The items are partnership 
items for X immediately before X enters into 
the settlement agreement and partnership 
items for Y at the time of the request. The 
Service must offer Y a settlement agreement 
allowing a $6,000 loss and otherwise 
reflecting the treatment of partnership items 
on the partnership return. 
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Example (2). F files inconsistently with 
partnership P and reports the inconsistency. 
The Service notifies F that it will treat all 
partnership items arising from P as 
nonpartnership items with respect to F. Later, 
the Service enters into a settlement with F on 
these items. The Service is not required to 
offer the other partners of P settlement terms 
consistent with the settlement reached 
between F and the Service because at the 
time of the settlement the items arising from 
P are no longer partnership items with 
respect to F. 

Example (3). G, a partner in Partnership P. 
filed suit under section 6228(b) after the 
Service failed to allow an administrative 
adjustment request with respect to a 
partnership item arising from P for a taxable 
year. Under section 6231(b)(1)(B), the 
partnership items of G for the partnership 
taxable year became nonpartnership items as 
of the date the suit was Filed. After G Filed 
suit, another partner and the Service entered 
into a settlement agreement with respect to 
items arising from P in that year. G is not 
entitled to consistent settlement terms 
because the items arising from P are no 
longer partnership items with respect to G. 

§ 301.6226(a)- IT Principal place of 
business of partnership (Temporary). 

(a) In general. The principal place of 
business of a partnership for purposes of 
determining the appropriate district 
court in which a petition for a 
readjustment of partnership items may 
be filed is its principal place of business 
as of the date the petition is filed. 

(b) Example. The provisions of 
paragraph (a) of this section may be 
illustrated by the following example: 

Example. The principal place of business of 
partnership A on the day that the notice of 
the Final partnership administrative 
adjustment was mailed to the tax matters 
partner of A was Cincinnati, Ohio. However, 
by the day on which a petition seeking 
judicial review of that adjustment was Filed, 

A had moved its principal place of business 
to Louisville. Kentucky. For purposes of 
section 6226(a)(2), A*s principal place of 
business is Louisville. 

§ 301.6226(b)-IT 5-percent group 
(Temporary). 

All members of a 5-percent group 
shall join in filing any petition for 
judicial review. The designation of a 
partner as a representative of a notice 
group does not authorize that partner to 
file a petition for a readjustment of 
partnership items on behalf of the notice 
group. 

§ 301.6226(e)-IT Jurisdictional 
requirement for bringing an action in 
District Court or Claims Court (Temporary). 

(a) Amount to be deposited—{ 1) In 
general. The jurisdictional amount that 
the filing partner (or. in the case of a 
petition filed by a 5-percent group, each 
member of the group) shall deposit is the 
amount by which the tax liability of the 


partner would be increased if the 
treatment of the partnership items on 
the partner’s return were made 
consistent with the treatment of 
partnership items on the partnership 
return, as adjusted by the notice of Final 
partnership administrative adjustment. 
The partner is not required to pay other 
outstanding liabilities in order to deposit 
a jurisdictional amount. 

(2) Example. The provisions of 
paragraph (a)(1) of this section may be 
illustrated by the following example: 

Example. A files a petition for 
readjustment of partnership items in the 
Claims Court. A’s tax liability would be 
increased by $4,000 if partnership items on 
his return were conformed to the partnership 
return, as adjusted by the notice of final 
partnership administrative adjustment. A has 
an unpaid liability of $10,000 attributable to 
nonpartnership items. A is required to 
deposit only $4,000 in order to satisfy the 
jurisdictional requirement. 

(b) Deposit taken into account in 
computing interest. The amount 
deposited is treated as a payment of tax 
for purposes of chapter 67 (relating to 
interest). Thus, the period of deposit will 
be treated as a period of payment for 
purposes of determining the interest due 
on any overpayment or underpayment 
and computing any penalty under 
section 6653 (a)(2) or (b)(2). 

(c) Deposit generally not treated as 
payment of tax. Except as provided in 
paragraph (b) of this section, an amount 
deposited under section 6226(e) shall not 
be treated as payment of tax. Thus, the 
Service may proceed against the 
depositor for a deficiency based on 
nonpartnership items without regard to 
this deposit. 

(d) Amount deposited may be applied 
against assessment. If the restriction on 
assessment provided under section 
6225(a) lapses with respect to a 
deficiency attributable to partnership 
items for a partnership taxable year 
while an amount is on deposit under 
section 6226(e) in connection with a 
petition relating to those items, the 
Service may apply the amount deposited 
against any such deficiency that is 
assessed. 

§ 301.6226(f)-1T Scope of Judicial review 
(T emporary). 

(a) In general. A court reviewing a 
notice of final partnership 
administrative adjustment has 
jurisdiction to determine all partnership 
items for the taxable year to which the 
notice relates and the proper allocation 
of such items among the partners. Thus, 
the review is not limited to the items 
adjusted in the notice. 

(b) Example. The provisions of 
paragraph (a) of this section may be 
illustrated by the following example. 


Example. The Service issues a notice of 
final partnership administrative adjustment 
with respect to Partnership ABC in which the 
only item adjusted is depreciation. A petition 
for judicial review of that notice is filed. 
During the judicial proceeding, a partner of 
ABC, in accordance with the applicable court 
rules, raises an issue relating to the treatment 
of intangible drilling costs. The court 
reviewing the notice has jurisdiction to 
determine the intangible drilling cost issue *9 
well as the depreciation issue. 

§ 301.6227(b)-1T Administrative 
adjustment request by the tax matters 
partner on behalf of the partnership. 

(T emporary) 

(a) In general. A request for an 
administrative adjustment filed by the 
tax matters partner on behalf of the 
partnership shall be Filed on the form 
prescribed by the Service for that 
purpose in accordance with the 
instructions accompanying that form. 
Except as otherwise provided in the 
instructions accompanying that form, 
the request shall be— 

(1) Filed with the service center where 
the original partnership return was Filed, 

(2) Signed by the tax matters partner, 
and 

(3) Accompanied by revised schedules 
showing the effects of the proposed 
changes on each partner and an 
explanation of the changes. 

(b) Denied request for treatment as a 
substituted return remains 
administrative adjustment request. An 
administrative adjustment request Filed 
by the tax matters partner on behalf of 
the partnership for which substituted 
return treatment is requested but not 
granted remains an administrative 
adjustment request. Thus, for example, 
the tax matters partner may file suit 
under section 6228(a) if the Service fails 
to take timely action on the request. 

§ 301.6227(c)-1T Administrative 
adjustment request filed on behalf of a 
partner (T emporary). 

A request for an administrative 
adjustment on behalf of a partner shall 
be filed on the form prescribed by the 
Service for that purpose in accordance 
with the instructions accompanying that 
form. Except as otherwise provided in 
the instructions accompanying that 
form, the request shall— 

(a) Be filed in duplicate, the original 
copy filed with the partner's amended 
income tax return (on which the partner 
computes the amount by which the 
partner’s tax liability should be adjusted 
if the request if granted) and the other 
copy filed with the service center where 
the partnership return is filed, 

(b) Identify the partner and the 
partnership by name, address, and 
taxpayer identification number. 
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(c) Specify the partnership taxable 
year to which the administrative 
adjustment request applies, 

(d) Relate only to partnership items, 
and 

(e) Relate only to one partnership and 
one partnership taxable year. 

§ 301.6229(b)-IT Extension by agreement 
(Temporary). 

Any partnership may authorize any 
person to extend the period described in 
section 6229(a) with respect to all 
partners by filing a statement to that 
effect with the service center with which 
the partnership return is filed. The 
statement shall— 

(a) Provide that it is an authorization 
for a person other than the tax matters 
partner to extend the assessment period 
with respect to all partners, 

(b) Identify the partnership and the 
person being authorized by name, 
address, and taxpayer identification 
number, 

(c) Specify the partnership taxable 
year or years for which the 
authorization is effective, and 

(d) Be signed by all persons who were 
general partners at any time during the 
year or years for which the 
authorization is effective. 

§ 301.6229(e)-IT Information with respect 
to unidentified partner. (Temporary) 

A partner who is not properly 
identified on the partnership return 
(including an indirect partner) remains 
an unidentified partner for purposes of 
section 6229(e) until identifying 
information is furnished as provided in 
§ 301.6223(c)-lT. 

§ 301.6230(b)-1T Request that correction 
not be made (Temporary). 

The request that a correction not be 
made under section 6230(b)(2) shall be 
in writing and shall— 

(a) State that it is a request that a 
correction not be made under section 
6230(b), 

(b) Identify the partnership and the 
partner filing the request by name, 
address, and taxpayer identification 
number, 

(c) Be signed by the partner filing the 
request, and 

(d) Be filed with the Internal Revenue 
Service office that provided the notice of 
the correction of the error. 

§ 301.6230(c)-IT Claim arising out of 
erroneous computation, etc (Temporary). 

A claim for refund under section 6230 
(c) shall state the grounds for the claim 
and shall be filed with the service center 
with which the partner’s return is filed. 


§ 301.6230(e)-IT Tax matters partner 
required to furnish names (Temporary). 

(a) In general. If a notice of the 
beginning of an administrative 
proceeding is mailed to the tax matters 
partner with respect to any partnership 
taxable year, the tax matters partner 
shall furnish to the Internal Revenue 
Service office that issued the notice the 
name, address, profits interest, and 
taxpayer identification number of each 
person who was a partner in the 
partnership at any time during that 
taxable year if that information was not 
provided on the partnership return filed 
for that year. 

(b) Revised or additional information. 
If the tax matters partner discovers that 
any information furnished to the Service 
on the partnership return or under 
paragraph (a) of this section was 
incorrect or incomplete, the tax matters 
partner shall furnish revised or 
additional information to the Service 
within 15 days of discovering that the 
information furnished to the Service was 
incorrect or incomplete. 

(c) Information required with respect 
to indirect partners. The requirements of 
this section for identifying information 
apply with respect to indirect partners 
to the extent that the tax matters partner 
has such information. 

§ 301.6231(a)(1)-IT Exception for small 
partnerships (Temporary). 

(a) In general. For purposes of the 
exception for small partnerships under 
section 6231(a)(1)(B) the rules contained 
in this section shall apply. 

(1) **10 or fewer.** The “10 or fewer” 
limitation described in section 
6231(a)(l)(B)(i)(I) is applied to the 
number of natural persons (other than 
nonresident aliens) and estates that 
were partners at any one time during the 
partnership taxable year. Thus, for 
example, a partnership that at no time 
during the taxable year had more than 
10 partners may be treated as a small 
partnership even if, because of transfers 
of interests in the partnership, 11 or 
more natural persons or estates owned 
interests in the partnership for some 
portion of the taxable year. For purposes 
of section 6231(a)(1)(B) and this section, 
a husband and wife (and their estates) 
are treated as one person. 

(2) Pass-thru partner. The exception 
provided in section 6231(a)(1)(B) does 
not apply to a partnership for a taxable 
year if any partner in the partnership 
during that taxable year is a pass-thru 
partner. For purposes of this paragraph 
(a)(2). an estate shall not be treated as a 
pass-thru partner. 

(3) “Sameshare.** The requirement of 
section 6231(a)(l)(B)(i)(II) is satisfied for 
a taxable year if during all periods 


within that taxable year each partner’s 
share of each of the partnership items 
specified in § 301.6231(a)(3)-lT(a)(l) (i) 
through (iv) is the same as that partner’s 
share of each of the other partnership 
items specified in that section during 
that period (even though the partner’s 
share of all such specified partnership 
items changes from period to period 
within that taxable year). Thus, a 
partner whose share of all such 
specified partnership items changes as a 
result of a sale or redemption of a 
partnership interest (or portion thereof) 
or a contribution of cash or property to 
the partnership during the partnership 
taxable year shall satisfy the same 
share requirement if during the period 
before the sale, redemption, or 
contribution the partner’s share of each 
specified partnership item is the same as 
all other specified partnership items and 
during the period after the sale, 
redemption, or contribution the partner’s 
share of each specified partnership item 
is the same as all other specified 
partnership items. For purposes of 
section 6231(a)(l)(B)(i)(II) and this 
section, if each partner’s share of each 
partnership item would be the same as 
his or her share of every other item but 
for allocations made under section 704 
(c) or allocations made under similar 
principles in accordance with applicable 
regulations the requirement of section 
6231(a)(l)(B)(i)(II) shall be considered 
satisfied. Similarly, special basis 
adjustments pursuant to sections 754, 

743, and 734 shall not be taken into 
account in determining whether the 
“same share” requirement is met. 

(4) Determination made annually. The 
determination of whether a partnership 
meets the requirements for the 
exception for small partnerships under 
section 6231(a)(1)(B) and this paragraph 

(a) shall be made with respect to each 
partnership taxable year. Thus, a 
partnership that does not qualify as a 
small partnership in one taxable year 
may qualify as a small partnership in 
another taxable year if the requirements 
for the exception under section 
6231(a)(1)(B) and this paragraph (a) are 
met with respect to that other taxable 
year. 

(b) Election to have subchapter C of 
chapter 63 apply —(1) In general. Any 
partnership that meets the requirements 
set forth in section 6231(a)(1)(B) of the 
Code and paragraph (a) of this section 
(relating to the exception for small 
partnerships) may elect under paragraph 

(b) (2) of this section to have the 
provisions of subchapter C of chapter 63 
of the Code apply with respect to that 
partnership. 
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(2) Method of election. A partnership 
shall make the election described in 
paragraph (b)(1) of this section by 
attaching a statement to the partnership 
return for the first taxable year for 
which the election is to be effective. The 
statement shall be identified as an 
election under section 6231(a)(l)(B)(ii), 
shall be signed by all persons who were 
partners of that partnership at any time 
during the partnership taxable year to 
which the return relates, and shall be 
filed at the time (determined with regard 
to any extension of time for filing) and 
place prescribed for filing the 
partnership return. However, for 
partnership taxable years for which a 
partnership return is to be filed before 
90 days after the date final regulations 
under this section are published in the 
Federal Register the partnership may file 
the statement described in the preceding 
sentence on or before the date which is 
one year before the date specified in 
section 6229(a) for the expiration of the 
period of limitations with respect to that 
partnership (determined with regard to 
extensions of that period under section 
6229(b)). 

(3) Years covered by election. The 
election shall be effective for the 
partnership taxable year to which the 
return relates and all subsequent 
partnership taxable years unless 
revoked with the consent of the 
Commissioner. 

§ 301.6231(a)(2)-IT Persons whose tax 
liability is determined indirectly by 
partnership items (Temporary). 

(a) Spouse filing joint return with 
individual holding separate interest —(1) 
In general. Except as otherwise 
provided in this paragraph (a), a spouse 
who files a joint return with an 
individual holding a separate interest in 
the partnership shall be treated as a 
partner for purposes of subchapter C of 
chapter 63 of the Code. Thus, the spouse 
who files a joint return with a partner 
will be permitted to participate in 
administrative and judicial proceedings. 

(2) Counting rules. A spouse who files 
a joint return with an individual holding 
a separate interest in the partnership 
shall not be counted as a partner for 
purposes of applying section 6223(b) 
(relating to special rules for partnerships 
with more than 100 partners) and 
section 6231(a)(1)(B) (relating to the 
exception for small partnerships). 

(3) Notice rules —(i) In general. Except 
as provided in paragraph (a)(3)(H) of this 
section, for purposes of subchapter C of 
chapter 63 of the Code, a spouse who 
files a joint return with an individual 
holding a separate interest in the 
partnership shall be treated as receiving 


any notice received by the individual 
holding the separate interest. 

(ii) Spouse identified on partnership 
return or by statement. Paragraph 
(a)(3)(i) of this section shall not apply to 
a spouse who files a joint return with an 
individual holding a separate interest in 
the partnership if that spouse: 

(A) Is identified on the partnership 
return: or 

(B) Is identified as a partner entitled 
to notice as provided in § 301.6223(c)- 
Kb). 

(4) Cross-reference. See 
§ 301.6231(a)(12)-lT for special rules 
relating to spouses holding a joint 
interest in a partnership. 

(b) Shareholder of C corporation . A 
shareholder of a C corporation (as 
defined in section 1361(a)(2)) is not a 
partner in a partnership merely because 
the C corporation is a partner in that 
partnership. 

§ 301.6231(a)(5)-1T Definition of affected 
Item (Temporary). 

(a) In general. The term “affected 
item" includes items unrelated to the 
items reflected on the partnership return 
(for example, an item, such as the 
threshold for the medical expense 
deduction under section 213, that varies 
if there is a change in an individual 
partner’s adjusted gross income). 

(b) Partners basis in his partnership 
interest. A partner's basis in his interest 
in the partnership is an affected item to 
the extent it is not a partnership item. 

(c) At-risk limitation. The application 
of the at-risk limitation under section 
465 to a partner with respect to a loss 
flowing from a partnership is an affected 
item to the extent it is not a partnership 
item. 

(d) Addition to tax or additional 
amount —(1) In general. The term 
“affected item” includes any addition to 
tax or additional amount provided by 
subchapter A of chapter 68 of the 
Internal Revenue Code of 1954 to the 
extent provided in this paragraph (d). 

(2) Addition to tax or additional 
amount without floor. In the case where 
an addition to tax or additional amount 
that does not contain a floor (that is, a 
threshold amount of underpayment or 
understatement necessary before the 
imposition of the addition to tax or 
additional amount) is imposed on a 
partner as the result of an adjustment to 
a partnership item, the term “affected 
item" shall include the addition to tax or 
additional amount computed with 
reference to the entire underpayment or 
understatement. 

(3) Addition to tax or additional 
amount containing floor —(i) Floor 
exceeded prior to adjustment. In the 
case where a partner would have been 


subject to an addition to tax or 
additional amount that contains a floor 
in the absence of an adjustment to a 
partnership item (that is, the partner’s 
understatement or underpayment 
exceeded the floor even without an 
adjustment to a partnership item) the 
term “affected item” shall include only 
the addition to tax or additional amount 
computed with reference to the 
partnership item (or affected item). 

(ii) Floor not exceeded prior to 
adjustment. In the case of an addition to 
tax or additional amount that contains a 
floor, if the taxpayer's understatement 
or underpayment does not exceed the 
floor prior to an adjustment to a 
partnership item but does so after such 
adjustment, the term “affected item” 
shall include the addition to tax or 
additional amount computed with 
reference to the entire underpayment or 
understatement. 

(4) Examples. The provisions of this 
paragraph (d) may be illustrated by the 
following examples: 

Example (1). A. a partner of P. had an 
aggregate underpayment of $1000 of which 
$100 is attributable to an adjustment to 
partnership items. A is negligent in reporting 
the partnership items. The addition to tax for 
negligence computed with reference to the 
entire $1000 underpayment is an affected 
item. 

Example (2). B, a partner in partnership P, 
understated his income tax liability 
attributable to nonpartnership items by 
$6,000. An adjustment to a partnership item 
resulting from a partnership proceeding 
increased B's income tax by an additional 
$2,000. Prior to the adjustment. B would have 
been subject to the addition to tax under 
section 6661 with respect to the $6,000 
understatement. The addition to tax under 
section 6661 computed with reference to the 
$2,000 increase is an affected item. The 
addition to tax computed with reference to 
the $6,000 pre-existing understatement is not 
an affected item. 

Example (3). C, a partner in partnership P. 
understated his income tax liability 
attributable to nonpartnership items by 
$4,000. As result of adjustment to partnership 
items, that understatement is increased to 
$10,000. Prior to the adjustment. C would not 
have been subject to any addition to tax 
under section 6661. The section 6661 addition 
to tax computed with reference to the entire 
$10,000 underpayment is an affected item. 

§ 301.6231(a)(6)-1T Computational 
adjustments (Temporary). 

(a) In general. A change in the tax 
liability of a partner to properly reflect 
the treatment of a partnership item 
under subchapter C of chapter 63 of the 
Code is made through a computational 
adjustment. A computational adjustment 
may include a change in tax liability 
that reflects a change in an affected item 
where that change is necessary to 
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properly reflect the treatment of a 
partnership item. However, if a change 
in a partner’s tax liability cannot be 
made without making one or more 
partner-level determinations, that 
portion of the change in tax liability 
attributable to the partner-level 
determinations shall be made under the 
provisions of subchapter B of chapter 63 
of the Code (relating to deficiency 
procedures). Thus, changes in a 
partner's tax liability with respect to 
affected items that do not require 
partner-level determinations (such as 
the threshold amount of medical 
deductions under section 213 that 
changes as the result of determinations 
made at the partnership level) are 
included in a computational adjustment. 
However, changes in a partner’s tax 
liability with respect to affected items 
that require partner-level determinations 
(such as a partner’s at-risk amount that 
depends upon the source from which the 
partner obtained the funds that the 
partner contributed to the partnership) 
are not included in a computational 
adjustment. 

(b) Interest . A computational 
adjustment includes any interest due 
with respect to any underpayment or 
overpayment of tax attributable to 
adjustments to reflect properly the 
treatment of partnership items. 

(c) Addition to tax or additional 
amount . A computational adjustment 
shall not include an addition to tax or 
additional amount. Regardless of 
whether an addition to tax or additional 
amount is an affected item within the 
meaning of section 6231(a)(5) and 

§ 301.6231(a)(5)-lT, the addition to tax 
or additional amount shall be subject to 
the provisions of subchapter B of 
chapter 63 of the Code (relating to 
deficiency procedures). See section 
6229(a) for the period of limitations for 
making assessments with respect to 
affected items. 

§ 301.6231 (a)(7)-1 Designation of tax 
matters partner (Temporary). 

(a) In general. A partnership may 
designate a partner as its tax matters 
partner for a specific taxable year only 
as provided in this section. Similarly, the 
designation of a partner as the tax 
matters partner for a specific taxable 
year may be terminated only as 
provided in this section. 

(b) Person who may be designated tax 
matters partner— (1) General 
retirement. A person may be designated 
as the tax matters partner of a 
partnership for a taxable year only if 
that person— 

(i) Was a general partner in the 
partnership at some time during the 


taxable year for which the designation 
is made, or 

(ii) Is a general partner in the 
partnership as of the time the 
designation is made. 

(2) Limitation on designation of tax 
matters partner who is not a United 
States person. If any United States 
person would be eligible under 
paragraph (a) of this section to be 
designated as the tax matters partner of 
a partnership for a taxable year, no 
person who is not a United States 
person may be designated as the tax 
matters partner of the partnership for 
that year without the consent of the 
Commissioner. For the definition of the 
term “United States person,’’ see section 
7701(a)(30). 

(c) Designation of tax matters partner 
at time partnership return is filed —(1) If 
the form provided for the partnership 
return contains space for designation. If 
the form provided for the partnership 
return for a taxable year contains a 
space for the designation of a tax 
matters partner, the partnership may 
designate a tax matters partner for that 
partnership taxable year on the 
partnership return in accordance with 
the instructions for that form. 

[2] If form does not contain space for 
designation. If the form provided for the 
partnership return for a taxable year 
does not contain a space for the 
designation of a tax matters partner, the 
partnership may make the designation 
by attaching a statement to the 
partnership return for that year, filed at 
the time (determined with regard to any 
extension of time for filing) and place 
prescribed for filing the partnership 
return. The statement shall— 

(i) Identify the partnership and the 
designated tax matters partner by name, 
address, and taxpayer identification 
number, 

(ii) Declare that it is a designation of a 
tax matters partner for the taxable year 
to which the return relates, and 

(iii) Be signed by the partner signing 
the partnership return. 

(d) Certification by current tax 
matters partner of selection of 
successor. If a partner properly 
designated as the tax matters partner of 
a partnership for a partnership taxable 
year under this section certifies that 
another partner has been selected as the 
tax matters partner of the partnership 
for that taxable year, that other partner 
is thereby designated as the tax matters 
partner for that year. The current tax 
matters partner shall make the 
certification by filing with the service 
center with which the partnership return 
is filed a statement that— 

(1) Identifies the partnership, the 
partner filing the statement, and the 


successor tax matters partner by name, 
address, and taxpayer identification 
number, 

(2) Specifies the partnership taxable 
year to which the designation relates. 

(3) Declares that the partner filing the 
statement has been properly designated 
as the tax matters partner of the 
partnership for the partnership taxable 
year and that that designation is in 
effect immediately before the filing of 
the statement, 

(4) Certifies that the other named 
partner has been selected as the tax 
matters partner of the partnership for 
that taxable year in accordance with the 
partnership’s procedure for making that 
selection, and 

(5) Is signed by the partner filing the 
statement. 

(e) Designation by general partners 
with majority interest. The partnership 
may designate a tax matters partner for 
a partnership taxable year at any time 
after the filing of a partnership return for 
that taxable year by filing a statement 
with the service center with which the 
partnership return was filed. The 
statement shall— 

(1) Identify the partnership and the 
designated partner by name, address, 
and taxpayer identification number, 

(2) Specify the partnership taxable 
year to which the designation relates, 

(3) Declare that it is a designation of a 
tax matters partner for the taxable year 
specified, and 

(4) Be signed by persons who were 
general partners at the close of the year 
and were shown on the return for that 
year to hold more than 50 percent of the 
aggregate interest in partnership profits 
held by all general partners as of the 
close of that taxable year. For purposes 
of this paragraph (e)(4), all limited 
partnership interests held by general 
partners shall be included in 
determining the aggregate interest in 
partnership profits held by such general 
partners. 

(0 Designation by partners with 
majority interest under certain 
circumstances —(1) In general. A tax 
matters partner may be designated for a 
partnership taxable year under this 
paragraph (f) only if, at the time the 
designation is made, each partner who 
was a general partner at the close of 
such partnership taxable year is 
described in one or more of the 
following subdivisions of this paragraph 
( 0 ( 1 ). 

(i) The general partner is dead, or, if 
the general partner is an entity, has 
been liquidated or dissolved; 

(ii) The general partner has been 
adjudicated by a court of competent 
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jurisdiction to be no longer capable of 
managing his or her person or estate; 

(iii) The general partner’s partnership 
items have become nonpartnership 
items under section 6231(b); or 

(iv) The general partner is no longer a 
partner in the partnership. 

(2) Method of making designation . A 
tax matters partner for a partnership 
taxable year may be designated under 
this paragraph (f) at any time after the 
filing of the partnership return for such 
taxable year by filing a written 
statement with the service center with 
which the partnership return was filed. 
The statement shall— 

(i) Identify the partnership and the 
designated tax matters partner by name, 
address, and taxpayer identification 
number, 

(ii) Specify the partnership taxable 
year to which the designation relates, 

(iii) Declare that it is a designation of 
a tax matters partner for the partnership 
taxable year specified, and 

(iv) Be signed by persons who were 
partners at the close of such taxable 
year and were shown on the return for 
that year to hold more than 50 percent of 
the aggregate interest in partnership 
profits held by all partners as of the 
close of such taxable year. 

(g) Designation of alternate tax 
matters partner. If an individual is 
designated as the tax matters partner of 
a partnership under paragraph (c), (d), 
(e), or (f) of this section, the document 
by which that individual is designated 
may also designate an alternate tax 
matters partner who will become tax 
matters partner upon the occurrence of 
one or more of the events described in 
paragraph (1) (1) or (2) of this section. 

The person designated as the alternate 
tax matters partner becomes the tax 
matters partner as of the time the 
designation of the tax matters partner is 
terminated under paragraph (1) (1) or (2) 
of this section. The designation of a 
person as the alternate tax matters 
partner shall have no effect in any other 
case. 

(h) Prior designations superseded. A 
designation of a tax matters partner for 
a partnership taxable year under 
paragraphs (d). (e). or (0 of this section 
shall supersede all prior designations of 
a tax matters partner for that year, 
including a prior designation of an 
alternate tax matters partner under 
paragraph (g) of this section. 

(i) Resignation of designated tax 
matters partner A person designated as 
the tax matters partner of a partnership 
under this section may resign at any 
time by a written statement to that 
effect. The statement shall specify the 
partnership taxable year to which the 
resignation relates and shall identify the 


partnership and the tax matters partner 
by name, address, and taxpayer 
identification number. The statement 
shall also be signed by the resigning tax 
matters partner and shall be filed with 
the service center with which the 
partnership return was filed. 

(j) Revocation of designation. The 
partnership may revoke the designation 
of the tax matters partner for a 
partnership taxable year at any time 
after the filing of a partnership return for 
that taxable year by filing a statement 
with the service center with which the 
partnership return was filed. The 
statement shall— 

(1) Identify by name, address, and 
taxpayer identification number the 
partnership and the general partner 
whose designation as tax matters 
partner is being revoked, 

(2) Specify the partnership taxable 
year to which the revocation relates, 

(3) Declare that it is a revocation of a 
designation of the tax matters partner 
for the taxable year specified, and 

(4) Be signed by the persons described 
in paragraph (e)(4) of this section, or. if 
at the time that the revocation is made, 
each partner who was a general partner 
at the close of the partnership taxable 
year to which the revocation relates is 
described in one or more of subdivisions 
(i) through (iv) of paragraph (f)(1) of this 
section, by the persons described in 
paragraph (f)(2)(iv) of this section. 

(k) When designation, etc., becomes 
effective —(1) In general. Except as 
otherwise provided in paragraph (k)(2) 
of this section, a designation, 
resignation, or revocation provided for 
in this section becomes effective on the 
day that the statement required by the 
applicable paragraph of this section is 
filed. 

(2) Notice of proceeding mailed. If a 
notice of beginning of an administrative 
proceeding with respect to a partnership 
taxable year is mailed before the date 
on which a statement of designation, 
resignation, or revocation provided for 
in this section with respect to that 
taxable year is filed, the Service is not 
required to give effect to such 
designation, resignation, or revocation 
until 30 days after the statement is filed. 

(l) Termination of designation. A 
designation of a tax matters partner for 
a taxable year under this section shall 
remain in effect until— 

(1) The death of the designated tax 
matters partner, 

(2) An adjudication by a court of 
competent jurisdiction that the 
individual designated as the tax matters 
partner is no longer capable of 
managing the individual’s person or 
estate. 


(3) The liquidation or dissolution of 
the tax matters partner, if the tax 
matters partner is an entity. 

(4) The partnership items of the tax 
matters partner become nonpartnership 
items under section 6231(c) (relating to 
special enforcement areas), or 

(5) The day on which— 

(i) The resignation of the tax matters 
partner under paragraph (i) of this 
section. 

(ii) A subsequent designation under 
paragraph (d), (e), or (f) of this section, 
or 

(iii) A revocation of the designation 
under paragraph (j) of this section 
becomes effective. 

The termination of the designation of a 
partner as the tax matters partner under 
this paragraph (1) does not affect the 
validity of any action taken by that 
partner as tax matters partner before the 
designation is terminated. For example, 
if that tax matters partner had 
previously consented to an extension of 
the period for assessments under section 
6229(b)(1)(B), that extension remains 
valid even after termination of the 
designation. 

(m) Tax matters partner where no 
partnership designation made —(1) In 
general. The tax matters partner fora 
partnership taxable year shall be 
determined under this paragraph (m) if: 

(1) The partnership has not designated 
a tax matters partner under this section 
for that taxable yean or 

(ii) The partnership has designated a 
tax matters partner under this section 
for that taxable year, that designation 
has been terminated under paragraph (1) 
of this section, and the partnership has 
not made a subsequent designation 
under this section for that taxable year. 

(2) General partner having the largest 
profits interest is the tax matters 
partner. The tax matters partner for any 
partnership taxable year to which this 
paragraph (m) applies is the general 
partner having the largest profits 
interest in the partnership at the close of 
that taxable year (or where there is 
more than one such partner, the one of 
such partners whose name would 
appear first in an alphabetical listing) 
For purposes of this paragraph (m)(2), all 
limited partnership interests held by a 
general partner shall be included in 
determining that general partner’s 
profits interest in the partnership. 

(3) Termination of designation. A 
designation of a tax matters partner for 
a partnership taxable year under this 
paragraph (m) shall remain in effect 
until the earlier of the occurrence of one 
or more of the events described in 
paragraph (1) (1) through (4) or the day 
on which a designation under paragraph 
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(d), (e), or (f) of this section becomes 
effective. If a designation of a tax 
matters partner for a partnership 
taxable year is terminated under this 
paragraph (m)(3) and the partnership 
has not subsequently designated a tax 
matters partner for that taxable year 
under paragraph (d). (e), or (f) of this 
section the tax matters partner for that 
taxable year shall be determined under 
paragraph (m)(2) of this section, and. for 
purposes of applying that paragraph 
(m)(2), the general partner whose 
designation was so terminated shall be 
treated as having no profits interest in 
the partnership for that taxable year. 

§ 301.623 12)-1T Special rules relating 

to spouses (Temporary). 

(a) In genera!. For purposes of 
subchaptcr C of chapter 63 of the Code, 
spouses holding a joint interest in a 
partnership are treated as partners. 

Thus, both spouses are permitted to 
participate La administrative and 
judicial proceedings. The term 44 joint 
interest” includes tenancies in common, 
joint tenancies, tenancies by the 
entirety, and community property. 

(b) Notice and counting rules —(1) In 
general Except as provided in 
paragraph (b)(2) of this section, for 
purposes of applying section 0223 

(relating to notice to partners of 
proceedings) and section 6231(a)(1)(B) 
(relating to the exception for small 
partnerships), spouses holding a joint 
interest in a partnership shall be treated 
as one person. Except as provided in 
paragraph (b)(2) of this section, the 
Service or the tax matters partner may 
send any required notice to either 
spouse. 

(2) Identified spouse entitled to notice. 
For purposes of applying section 6223 
(relating to notice to partners of 
proceeding) for a partnership taxable 
year, an individual who holds a joint 
interest in a partnership with his or her 
spouse who is entitled to notice under 
section 6223 shall be entitled to receive 
separate notice under section 6223 if 
such individual: 

(i) Is identified as a partner on the 
partnership return for that taxable year: 
or 

(ii) Is identified as a partner entitled 
to notice as provided in § 301.6223(cMT 

(b). 

(c) Cross-reference. See 

§ 301.6231(a)(2)-lT(a) for special rules 
relating to spouses who file joint returns 
with individuals holding a separate 
interest in a partnership. 


§ 301.6231(c)-3T Limitation on 
applicability of §§ 301.6231(c)-4T through 
301.6231(c>-aT (Temporary). 

A provision of §§ 301.6231 (c)-4T 
through 301.6231 (c)-6T shall not apply 
with respect to partnership items arising 
in a partnership taxable year if, as of the 
date on which those items would 
otherwise begin to be treated as 
nonpartnership items under that 
provision— 

(a) A notice of Final partnership 
administrative adjustment with respect 
to those items has been mailed to the 
tax matters partner, and 

(b) Either— 

(1) The period during which an action 
with respect to that final partnership 
administrative adjustment may be 
brought under section 6226 has expired 
and no such action has been brought, or 

(2) The decision of the court in an 
action brought under section 6226 with 
respect to that final partnership 
administrative adjustment has become 
final. 

§ 301.6231(c)-4T Termination and 
Jeopardy assessment (Temporary). 

The treatment of items as partnership 
items with respect to a partner against 
whom an assessment of income tax 
under section 6851 (termination 
assessment) or section 6861 (jeopardy 
assessment) is made will interfere with 
the effective and efficient enforcement 
of the internal revenue laws. 

Accordingly, partnership items of such a 
partner artsing in any partnership 
taxable year ending with or within the 
partner’s taxable year For which an 
assessment of income tax under section 
6851 or section 6861 is made shall be 
treated as nonpartnership items as of 
the moment before such assessment is 
made. 

§ 301.6231(c)-5T Criminal Investigations 
(T emporary). 

The treatment of items as partnership 
items with respect to a partner under 
criminal investigation for violation of 
the internal revenue laws relating to 
income tax will interfere with the 
effective end efficient enforcement of 
the internal revenue laws. Accordingly, 
partnership items of such a partner 
arising in any partnership taxable year 
ending on or before the last day of the 
latest taxable year of the partner to 
which the criminal investigation relates 
shall be treated as nonpartnership items 
as of the date on which the partner is 
notified that he or she is the subject of a 
criminal investigation and receives 
written notification from the Service 
that his or her partnership items shall be 
treated as nonpartnership items. The 
partnership items of a partner who is 


notified that he or she is the subject of a 
criminal investigation shall not be 
treated as nonpartnership items under 
this section unless and until such 
partner receives written notification 
from the Service of such treatment. 

5 301.6231(c)-6T Indirect method of proof 
of income (Temporary). 

The treatment of items as partnership 
items with respect to a partner whose 
taxable income is determined by use of 
an indirect method of proof of income 
will interfere with the effective and 
efficient enforcement of the internal 
revenue laws. Accordingly, partnership 
items of 9uch a partner arising in any 
partnership taxable year ending on or 
before the last day of the taxable year of 
the partner for which a deficiency notice 
based upon an indirect method of proof 
of income is mailed to the partner shall 
be treated as nonpartnership items as of 
the date on which that deficiency notice 
is mailed to the partner. 

§ 301.6231(c)-7T Bankruptcy and 
receivership (Temporary). 

(a) Bankruptcy. The treatment of 
items as partnership items with respect 
to a partner named as a debtor in a 
bankruptcy proceeding will interfere 
with the effective and efficient 
enforcement of the internal revenue 
laws. Accordingly, partnership items of 
such a partner arising in any partnership 
taxable year ending on or before the lasl 
day of the latest taxable year of the 
partner with respect to which the United 
States could file a claim for income tax 
due in the bankruptcy proceeding shall 
be treated as nonpartnership items as of 
the date the petition naming the partner 
as debtor is filed in bankruptcy. 

(b) Receivership. The treatment of 
items as partnership items with respect 
to a partner for whom a receiver has 
been appointed in any receivership 
proceeding before any court of the 
United States or of any State or the 
District of Columbia will interfere with 
the effective and efficient enforcement 
of the internal revenue laws. 

Accordingly, partnership items of such a 
partner arising in any partnership 
taxable veer ending on or before the last 
day of the latest taxable year of the 
partner with respect to which the United 
States could file a claim for income tax 
due in the receivership proceeding shall 
be treated as nonpartnership items as of 
the date a receiver is appointed in any 
receivership proceeding before any 
court of the United States or of any 
State or the District of Columbia. 
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§ 301.6231(c)-8T Prompt assessment 
(Temporary). 

The treatment of items as partnership 
items with respect to a partner on whose 
behalf a request for a prompt 
assessment of tax under section 6501(d) 
is filed will interfere with the effective 
and efficient enforcement of the internal 
revenue laws. Accordingly, partnership 
items of such a partner arising in any 
partnership taxable year ending with or 
within any taxable year of the partner 
with respect to which a request for a 
prompt assessment of tax is filed shall 
be treated as nonpartnership items as of 
the date that the request is filed. 

§ 301.6231(d)-IT Time for determining 
profits interest of partners for purposes of 
sections 6223(b) and 6231(a)(11) 
(Temporary). 

(a) Partner owns interest at dose of 
year. For purposes of section 6223(b) 
(relating to special rules for partnerships 
with more than 100 partners) and 
section 6231(a)(ll) (relating to 5-percent 
groups), except as otherwise provided in 
this section, the profits interest held by a 
partner, directly or indirectly through 
one or more pass-thru partners, in a 
partnership (the “audit partnership”) to 
which subchapter C of chapter 63 of the 
Code applies shall be determined at the 
close of the audit partnership’s taxable 
year. 

(b) Partner does not own interest at 
close of year. If the entire direct and 
indirect interest of a partner in an audit 
partnership is terminated by virtue of a 
disposition by such partner of such 
interest (or by virtue of the disposition 
of an interest held by one or more pass- 
thru partners through which the partner 
holds an interest), then the profits 
interest of such partner in the audit 
partnership shall be measured as of the 
moment before the disposition causing 
such termination. The preceding 
sentence shall not apply with respect to 
a termination if subsequent to such 
termination and before the close of the 
audit partnership’s taxable year the 
partner acquires a direct or indirect 
interest in the audit partnership. 

(c) Disposition of last remaining 
portion of interest is disposition of 
entire interest. If a partner (or a pass- 
thru partner through which a partner 
holds an interest) makes several partial 
dispositions of an interest in an audit 
partnership during a taxable year of the 
audit partnership, paragraph (b) of this 
section will apply with respect to the 
disposition which causes a termination 
of the partner’s entire direct and indirect 
interest in the audit partnership. 

(d) No profits interest in certain 
cases. If— 


(1) The interest of a partner in a 
partnership is entirely disposed of 
before the close of the taxable year of 
the partnership, and 

(2) No items of the partnership for that 
taxable year are required to be taken 
into account by the partner, 

that partner has no profits interest in the 
partnership for that taxable year. For 
example, if a partner dies before the 
close of the taxable year of the 
partnership, generally no items of the 
partnership for that taxable year are 
required to be taken into account on the 
final return of the deceased partner 
under § 1.706-1 (c)(3); consequently, the 
deceased partner has no profits interest 
in the partnership for that taxable year. 

(e) Examples. The provisions of this 
section may be illustrated by the 
following examples. Assume in all 
examples that there have been no re¬ 
acquisitions prior to the close of the 
audit partnership’s taxable year. 

Example (1). B holds an interest in 
partnership P through T, a pass-thru partner. 

P uses a fiscal year ending June 30 as P's 
taxable year; B and T use the calendar year 
as the taxable year. As of the close of P s 
taxable year ending June 30.1985. T holds an 
interest in P and B holds an interest in P 
through T. The profits interest held by B in P 
through T for that year is determined as of 
June 30.1985. 

Example (2). Assume the same facts as in 
example (1). except that B sold the entire 
interest that B held in P through T on 
November 5.1984. The profits interest held by 
B in P through T for P's taxable year ending 
June 30.1985. is determined as of the moment 
before the sale on November 5.1984. 

Example (3). C holds an interest in 
partnership P through T, a pass-thru partner. 
C. P, and T all use the calendar year as the 
taxable year. T disposes of T's interest in P 
on June 5.1985. The profits interest held by C 
in P through T for 1985 is determined as of the 
moment before the disposition on June 5, 

1985. 

Example (4). Assume the same facts as in 
example (3). except that C sold her entire 
interest in T (and. therefore, her entire 
interest that she held in P through T) on 
March 15.1985. The profits interest held by C 
in P through T for 1985 is determined as of the 
moment before the sale on March 15,1985. 

Example (5). On January 1,1985. D held a 2 
percent profits interest in partnership P. Both 
D and P use the calendar year as the taxable 
year. On August 1.1985. D transfers three- 
fourths of D's profits interest in P to E. On 
September 1,1985, D sells his remaining .5 
profits interest in P to F. For purposes of 
sections 0223(b) and 6231(a)(ll). D had a .5 
percent profits interest in P for 1985. 

Example (6). Assume the same facts as in 
example (5), except that on January 1,1985. D 
also held a 1 percent profits interest in 
partnership P through T, a pass-thru partner 
which also uses the calendar year as the 
taxable year. In addition to the sale to E on 
August 1.1985. D sold a portion of his interest 
in T on December 1. 1985. such that after the 


sale. D held a .2 percent profits interest in P 
through T. D made no other transfers of 
interests in either P or T. For purposes of 
sections 6223(b) and 6231(a)(ll), D had a .7 
percent profits interest in P for 1985. 

§ 301.6231(e)-IT Effect of a determination 
with respect to a nonpartnership item on 
the determination of a partnership Item 
(T emporary). 

The determination of an item after it 
has become a nonpartnership item with 
respect to a partner is not controlling in 
the determination of that item with 
respect to other partners. Thus, for 
example, the determination by a court in 
a separate proceeding relating to a 
partner that a certain partnership 
expenditure was deductible does not 
bind either the Service or the other 
partners in a later partnership or other 
proceeding. 

§ 301.6231(e)-2T Judicial decision not a 
bar to certain adjustments (Temporary). 

A court decision with respect to a 
partner’s income tax liability 
attributable to nonpartnership items 
shall not be a bar to further proceedings 
with respect to that partner’s income tax 
liability if that partner’s partnership 
items become nonpartnership items 
after the appropriate time to include 
such nonpartnership items in the earlier 
court proceeding has passed. Thus, the 
Service could issue a later deficiency 
notice for the same taxable year with 
respect to that partner or that partner 
could bring a refund suit with respect to 
those items that have become 
nonpartnership items. 

§ 301.6231(f)-IT Disallowance of losses 
and credits in certain cases (Temporary). 

(a) Application of section. This 
section applies if— 

(1) A partnership, whether domestic 
or foreign, that is required to file a 
return under section 6031 for a taxable 
year fails to file the return within the 
time prescribed, and, 

(2) At any time after the close of that 
taxable year, either— 

(i) The tax matters partner of that 
partnership resides outside the United 
States, or 

(ii) The books and records of that 
partnership are maintained outside the 
United States. 

(b) Computational adjustment 
permitted if return is not filed after 
mailing of notice. Except as otherwise 
provided in paragraph (c) of this section, 
if— 

(1) This section applies with respect to 
a partnership for a partnership taxable 
year, 

(2) The Service mails a notice to a 
partner that the losses and credits 
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arising from that partnership for that 
year will be disallowed to that partner 
unless the partnership files a return for 
that year within 60 days after the date 
on which the notice is mailed, and 
(3) The partnership fails to file a 
return for that year within that 60-day 
period, the Service may. without 
conducting a partnership-level 
proceeding, mail a notice of 
computational adjustment to that 
partner to reflect the disallowance of 
any loss (including a capital loss) or 
credit arising from that partnership for 
that year. 

(c) Restriction on notices under 
paragraph (b) . Neither the notice 
referred to in paragraph (b)(2) of this 
section nor the notice of computational 
adjustment referred to in paragraph (b) 
of this section may be mailed on a day 
on which— 

(1) The tax matters partner of the 
partnership resides within the United 
States, and 

(2) The books and records of the 
partnership are maintained within the 

United States. 

Thus, if this section applies with respect 
to a partnership for a taxable year 
solely because the tax matters partner 
of that partnership resided outside the 
United States for a period after the close 
of that taxable year and the tax matters 
partner later takes up residence within 
the United States, no notice may be 
mailed under paragraph (b) of this 
section while the tax matters partner 
resides within the United States. 

(d) No disallowance in certain 
circumstances. If the person to whom 
the notice referred to in paragraph (b)(2) 
of this section establishes to the 
satisfaction of the Service— 

(1) That the losses and credits arising 
from the partnership for (he year are 
proper, and 

(2) That the partner has made a good 
faith effort to have the partnership file 
the required return, 

the Service may allow the losses and 
credits in whole or in part. 

§ 301.6233-1T Extension to entities filing 
partnership returns, etc. (Temporary). 

(a) Entities filing a partnership return. 
Except as provided in paragraph (d](l) 
of this section, the provisions of 
subchapter C of chapter 63 of the Code 
( subchapter C“) and the regulations 
thereunder shall apply with respect to 
any taxable year of an entity for which 
such entity files a partnership return as 
well as to such entity’s items for that 
taxable year and to any person holding 
an interest in such entity at any time 
during that taxable year. Any final 
partnership administrative adjustment 
or judicial determination resulting from 


a proceeding under subchapter C with 
respect to such taxable year may 
include a determination that the entity is 
not a partnership for such taxable year 
as well as determinations with respect 
to all items of the entity which would be 
partnership items, as defined in section 
6231(a)(3) and the regulations 
thereunder, if such entity had been a 
partnership in such taxable year 
(including, for example, any amounts 
taxable to an entity determined to be an 
association taxable as a corporation). 
Thus, a final determination under 
subchapter C that an entity that filed a 
partnership return is an association 
taxable as a corporation will serve as a 
basis for a computational adjustment 
reflecting the disallowance of any loss 
or credit claimed by a purported partner 
with respect to that entity. 

(b) Entities filing an S corporation 
return. Except as provided in paragraph 
(d)(2) of this section, the provisions of 
subchapter D of chapter 63 of the Code 
(“subchapter D“) and the regulations 
thereunder 9hall apply with respect to 
any taxable year of an entity for which 
such entity files a return as an S 
corporation as well as to such entity’s 
items for that taxable year and to any 
person holding an interest in such entity 
at any time during that taxable year. 

Any final S corporation administrative 
adjustment or judicial determination 
resulting from a proceeding under 
subchapler D with respect to such 
taxable year may include a 
determination that the entity is not an S 
corporation for such taxable year as 
well as determinations with respect to 
all items of the entity which would be 
subchapter S items, as defined in section 
6245 and the regulations thereunder, if 
such entity had been an S corporation 
for such taxable year (including, for 
example, any amounts taxable to an 
entity determined to be taxable as a C 
corporation). 

(c) Partnership or S corporation return 
filed but no entity found to exist —(1) 
Partnership return filed. Paragraph (a) 
of this section shall apply where a 
partnership return is filed for a taxable 
year but it is determined that there is no 
entity for such taxable year. For 
purposes of applying paragraph (a) of 
this section, the partnership return shall 
be treated as if it was filed by an entity. 
However, any final partnership 
administrative adjustment or judicial 
determination resulting from a 
proceeding under subchapter C with 
respect to such taxable year may also 
include a determination that there is no 
entity for such taxable year. 

(2) S corporation return filed. 

Paragraph (b) of this section shall apply 
where an S corporation return is filed 


for a taxable year but it is determined 
that there is no entity for such taxable 
year. For purposes of applying 
paragraph (b) of this section, the S 
corporation return shall be treated as if 
it was filed by an entity. However, any 
final S corporation administrative 
adjustment or judicial determination 
resulting from a proceeding under 
subchapter D with respect to such 
taxable year may also include a 
determination that there is no entity for 
such taxable year. 

(d) Exceptions —(1) Partnership 
proceedings. Paragraph (a) of this 
section shall not apply to: 

(1) Entities for any taxable year in 
which such entity would be excepted 
from the provisions of subchapter C 
under section 6231(a)(1)(B) and the 
regulations thereunder (relating to the 
exception for small partnerships) if such 
entity were a partnership for such 
taxable year, and 

(ii) Entities for any taxable year for 
which a partnership return was filed for 
the sole purpose of making the election 
described in section 761(a). 

(2) S corporation proceedings. 
[Reserved], 

(e) Effective dates. Paragraphs (a), 
(c)(1), and (d)(1) of this section shall 
apply with respect to any taxable year 
beginning after September 3.1982, and 
with respect to any taxable year 
beginning on or before and ending after 
September 3.1982, if with respect to that 
taxable year there is an agreement 
entered into pursuant to section 
407(a)(3) of the Tax Equity and Fiscal 
Responsibility Act of 1982. Paragraphs 
(b) and (c)(2) of this section shall apply 
with respect to any taxable year 
beginning after December 31,19B2. 

Par. 3. The authority for Part 602 
continues to read as follows: 

Authority: 26 U.S.C. 7805. 

Par. 4. Section 602.101(c) is amended 
by inserting in the appropriate places in 
the table: 

§ 301.6222 (a)-2T (c)—1545-0790. 

5 301.6222 (b}-lT—1545-0790. 

§ 301.6222 lb)-3T (aj—1545-0790. 

§ 3C16231 (a) (1}-1T (b) and (c)—1545-0790. 

§ 301.6231 (a) (7)~1T (d). (e). (f). (i). and (j)— 

1545-0790. 

***** 

There is a need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision. For 
this reason, it is found impracticable to 
issue it with notice and public procedure 
under subsection (b) of section 553 of 
title 5 of the United States Code or 
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subject to the effective date limitation of 
subsection (d) of that section. 

Lawrence B. Gibbs, 

Commissioner of Internal Revenue. 

Approved: 

J. Roger Mentz, 

Assistant Secretary of the Treasury . 

February 25.1987. 

[FR Doc. 87-4573 Filed 3-2-87:10:42 am) 

BILLING CODE 4830-01-M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 935 

Approval of Permanent Program 
Amendments for the State of Ohio 
Under the Surface Mining Control and 
Reclamation Act of 1977 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 

action: Final rule. 

summary: OSMRE is announcing the 
approval of an amendment to the Ohio 
permanent regulatory program 
(hereinafter referred to as the Ohio 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). 

By letter dated October 8.1986, the 
Ohio Department of Natural Resources, 
Division of Reclamation submitted a 
proposed amendment to Ohio’s 
regulatory program at Ohio 
Administrative Code (OAC) section 
1501:13-9-07. The proposed changes to 
OAC section 1501:13-9-07 include the 
requirement to analyze the foundation 
conditions of an excess spoil fill for the 
possible effects on underground mine 
workings. Ohio submitted this 
amendment as required by OSMRE in 
the September 18,1986 approval of 
Ohio’s excess spoil regulations (51 FR 
33034). 

After providing opportunity for public 
comment and conducting a thorough 
review of the program amendment, the 
Director of OSMRE has determined that 
the amendment meets the requirements 
of SMCRA and the Federal regulations. 
Accordingly, the Director is approving 
the program amendment and removing 
the required amendment. The Federal 
rules at 30 CFR Part 935 which codify 
decisions on the Ohio program are being 
amended to implement this action. 

This Final rule is being made effective 
immediately to expedite the State 
program amendment process and 
encourage States to bring their programs 
into conformity with the Federal 


standards without undue delay. 
Consistency of State and Federal 
standards is required by SMCRA. 
EFFECTIVE DATE: March 5,1987. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Nina Rose Hatfield, Director, 
Columbus Field Office. Office of Surface 
Mining Reclamation and Enforcement, 
Room 202, 2242 South Hamilton Road, 
Columbus, Ohio 43232; Telephone: (614) 
866-0578. 

SUPPLEMENTARY INFORMATION: 

I. Background 

The Ohio program was conditionally 
approved by the Secretary of the 
Interior effective August 16.1982, by 
notice published in the August 10,1982 
Federal Register. Information pertinent 
to the general background, revisions, 
modifications, and amendments to the 
Ohio program submission, as well as the 
Secretary’s Findings, the disposition of 
comments, and a detailed explanation of 
the conditions of approval of the Ohio 
program can be found in the August 10, 
1982 Federal Register (47 FR 34688). 
Actions taken subsequent to the 
approval of the Ohio program 
concerning the conditions of approval, 
approved amendments, and required 
amendments may be found at 30 CFR 
935.12, 935.15 and 935.16. 

II. Discussion of the Amendment 

In OSMRE's September 18.1986 
approval of Ohio’s excess spoil 
regulations, the Director required an 
amendment which is the subject of this 
rulemaking (51 FR 33034). The required 
amendment directed the State to take 
into consideration the effect of an 
excess spoil fill on underground mine 
workings, if any. This analysis is 
necessary, as the additional weight of 
the fill may cause subsidence into the 
mine workings. 

By letter dated October 8.1986, the 
Ohio Department of Natural Resources, 
Division of Reclamation submitted a 
proposed amendment in response to the 
required amendment. The proposed 
changes to OAC 1501:13-9-07 include 
the correction of grammatical errors in 
paragraphs (A) and (E), correction of a 
spelling error in paragraph (M)(l)(b), 
and the combining of paragraphs (F)(3) 
and (F)(4). The new paragraph, (F)(2), 
requires an analysis of foundation 
conditions to ascertain the possible 
effects on underground mine workings 
of excess spoil fills. Paragraph (F)(3) 
requires that a stability analysis be 
performed where the toe of the spoil 
rests on a downslope in excess of 
2.8H:1V. 

On December 24,1986, OSMRE 
published a notice of the receipt of the 


amendment and invited public comment 
on the adequacy of the proposed 
amendment in the Federal Register (51 
FR 46691). The notice stated that a 
public hearing would be held only if 
requested. Since there were no requests 
for a hearing, a hearing was not held. 

The comment period closed on January 
23.1987, and one comment was 
received. 

III. Director’s Findings 

The Director Finds, in accordance with 
SMCRA and 30 CFR 732,17 and 732.15, 
that the program amendment submitted 
by Ohio on October 8,1986, meets the 
requirements of SMCRA and 30 CFR 
Chapter VII, as discussed in the findings 
below. However, the Ohio rule has not 
been promulgated as a final rule in the 
State. Therefore, the Director is 
approving the rule with the provision 
that it be fully promulgated in identical 
form to the rule submitted to and 
reviewed by OSMRE and the public. 

Ohio Administrative Code Rule (OAC) 
1501:13-9-07 

The amendment to this rule clarifies 
the circumstances under which a 
stability analysis must be performed 
and corrects errors in grammar and 
spelling. 

The amended language at 1501:13-9- 
07(F)(2) states that an analysis of 
foundation conditions shall take into 
consideration the effect of underground 
mine workings, if any. upon the stability 
of the fill and appurtenant structures. 
Section 1501:13-9-07(F)(3) requires that 
a stability analysis be performed where 
the toe of the spoil rests on a downslope 
in excess of 2.8H:1V. The amendment is 
identical to the requirements found in 
the Federal regulations at 30 CFR 
816.71(d). The other changes made by 
Ohio to its rule are editorial in nature. 
Therefore, the Director finds that the 
amendment is in accordance with 
SMCRA and is no less effective than the 
Federal regulations. 

IV. Public Comments 

A comment was received from 
another Federal agency recommending 
that the safety factor for earthquakes 
apply to types of fills, not just rock Fills. 
This comment is outside the scope of 
this rulemaking in that the comment 
applies to a section of the Ohio rules not 
being proposed for amendment by the 
State. However, the Director previously 
found Ohio’s excess spoil provisions to 
be no less effective than the Federal 
requirements (51 FR 33034, September 
18, 1986.) 

Acknowledgments were received from 
the following Federal agencies; 
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Department of Agriculture Soil 
Conservation Service, Farmers Home 
Administration, and Mine Safety and 
Health Administration. This disclosure 
of Federal agency comments is made 
pursuant to section 503(b)(1) of SMCRA 
and 30 CFR 732.17(h)(10)(i). 

V. Director's Decision 

The Director, based on the above 
findings, is approving the October 8, 

1986 amendment. The Director is 
amending Part 935 of 30 CFR Chapter 
VII to reflect approval of the State 
program amendment and removal of the 
required amendment. However, as noted 
above, because the Ohio rule has not 
been fully promulgated, the rule will not 
take effect for purposes of the Ohio 
program until the revised rule has been 
promulgated as a final rule in Ohio. 

VI. Procedural Matters 

1. Compliance with the National 
Environmental Policy Act 

The Secretary has determined that 
pursuant to section 702(d) of SMCRA. 30 
U.S.C. 1292(d). no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act 

On August 28.1981, the Office of 
Management and Budget (OMB) granted 
OSMRE an exemption from sections 3, 4. 
7. and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
IJ.S.C. 601 et seq.]. This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork Reduction Act 

This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 935 

Coal Mining, Intergovernmental 
relations, Surface mining. Underground 
mining. 
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Dated: February 25,1987. 

fames W. Workman, 

Deputy Director. Operations and Technical 
Services. Office of Surface Mining 
Reclamation and Enforcement 

PART 935—OHIO 

30 CFR Part 935 is amended as 
follows: 

1. The authority citation for Part 935 
continues to read as follows: 

Authority: Pub. L. 95-87. Surface Mining 
Control and Reclamation Act of 1977 (30 
U.S.C. 1201 et seq ). 

2. Section 935.15 is amended by 
adding a new paragraph (z) as follows: 

§ 935.15 Approval of regulatory program 
amendments. 

• * ♦ • • 

(z) The following amendment 
submitted to OSMRE on October 8,1986, 
is approved effective upon promulgation 
of the revised rule by the State, provided 
the rule is adopted in identical form as 
submitted to OSMRE: Ohio 
Administrative Code (OAC) Section 
1501:13-9-07. 

3. Section 935.18 is amended by 
removing and reserving paragraph (b) as 
follows: 

§ 935.16 Required program amendments. 

• * * * * 

(b) [Reserved) 

• • * * • 

[FR Doc. 87-4577 Filed 3-4-87; 8:45 am) 

BILLING COOE 4310-05-M 


POSTAL SERVICE 
39 CFR Part 960 

Implementation of the Equal Access to 
Justice Act Amendments 

agency: Postal Service. 
action: Final Rule. 

summary: In 1985. Congress 
reauthorized and amended the Equal 
Access to Justice Act, which provides 
for the payment of attorney fees and 
other expenses to individuals and small 
businesses that prevail against the 
Federal Government in certain 
administrative and court proceedings. 
The present amendments of postal 
regulations are necessary to implement 
the Act, as amended. These rules 
generally follow the model rules 
adopted by the Administrative 
Conference of the United States, with 
conforming changes. 
effective date: April 4, 1987. 

FOR FURTHER INFORMATION CONTACT: 

Neva R. Watson, (202) 26^-2963. 


/ Rules and Regulations 6797 


SUPPLEMENTARY INFORMATION: On May 

6.1986, the Chairman of the 
Administrative Conference published in 
the Federal Register (51 FR 16659) 
revised model rules for Federal agency 
implementation of the Equal Access to 
Justice Act (the Act), as reauthorized 
and amended. Pub. L. 99-80, 99 Stat. 183. 
On January 5,1987, the Postal Service 
published for comment in the Federal 
Register (52 FR 301) proposed 
amendments of its Equal Access to 
Justice Act FR 301) proposed 
amendments of its Equal Access to 
Justice Act regulations that appear at 39 
CFR 960. These proposed amendments, 
explained in detail in the proposal and 
not repeated here, followed generally 
the revised model rules of the 
Administrative Conference. Since no 
comments were received on the 
proposed amendments, they are being 
adopted without change. 

Accordingly, the Postal Service 
amends Part 960 of 39 CFR as follows: 

List of Subjects in 39 CFR Part 960 

Administrative practice and 
procedure. Equal access to justice. 

Postal Service. 

PART 960—RULES RELATIVE TO 
IMPLEMENTATION OF THE EQUAL 
ACCESS TO JUSTICE ACT IN POSTAL 
SERVICE PROCEEDINGS 

1. The authority citation for Part 960 is 
revised to read as follows: 

Authority: 5 U.S.C. 504 (c)(1): 39 U.S.C. 204, 
401 (2). 

§960.1 (Amended) 

2. In § 960.1, in the second sentence, 
remove the words "in the proceeding". 

3. Section 960.2 is revised to read as 
follows: 

§ 960.2 When the Act applies. 

The Act applies to any adversary 
adjudication pending or commenced 
before the Postal Service on or after 
August 5,1985. It also applies to any 
adversary adjudication commenced on 
or after October 1,1984, and finally 
disposed of before August 5,1985, 
provided that an application for fees 
and expenses, as described in subpart B 
of these rules, has been filed with the 
Postal Service within 30 days after 
August 5.1985, and to any adversary 
adjudication pending on or commenced 
on or after October 1,1981, in which an 
application for fees and other expenses 
was timely filed and was dismissed for 
lack of jurisdiction. 

4. In § 960.3 paragraph (a) is revised to 
read as follows: 
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§ 9S0.3 Proceedings covered. 

(a) The Act applies to adversary 
adjudications conducted by the Postal 
Service. These are: 

(1) Adjudications under 5 U.S.C. 554 in 
which the position of the Postal Service 
is presented by an attorney or other 
representative who enters an 
appearance and participates in the 
proceeding (for the Postal Service, the 
types of proceedings generally covered 
are proceedings relative to false 
representation and cease and desist 
orders and mailabiiity under chapter 30 
of title 39, U.S.C., with the exception of 
proceedings under 39 U.S.C. 3008): and 

(2) Appeals of decisions of contracting 
officers made pursuant to section 6 of 
the Contract Disputes Act of 1978 (41 
U.S.C. 605) before the Postal Service 
Board of Contract Appeals as provided 
in section 8 of that Act. (41 U.S.C. 607]. 

• • * * * 

5. In § 960.4, paragraphs (b)(1), (b)(2), 

(b)(5). and (c) are revised and the 
introductory text of paragraph (b) is 
republished to read as follows: 

§ 960.4 Eligibility of applicants. 

• « * * * 

(b) The types of eligible applicants are 
as follows: 

(1) An individual with a net worth of 
not more than $2 million; 

(2) The sole owner of an 
unincorporated business who has a net 
worth of not more than $7 million, 
including both personal and business 
interests, and not more than 500 
employees; 

***** 

(5) Any other partnerships, 
corporation, association, unit of local 
government, or organization with a net 
worth of not more than $7 million and 
not more than 500 employees. 

(c) For the purposes of eligibility, the 
net worth and number of employees of 
an applicant shall be determined as of 
the date the proceeding was initiated, 
which in proceedings before the Board 
of Contract Appeals is the date the 
applicant files its appeal to the Board. 

• * * * * 

6. In § 960.5 paragraph (a) is revised to 
read as follows: 

§ 960.5 Standard for awards. 

(a) A prevailing applicant may receive 
an award for fees and expenses incurred 
in connection with a proceeding, 
including expenses and fees incurred in 
filing for an award under the Act, or in a 
significant and discrete substantive 
portion of the proceeding, unless the 
position of the agency over which the 
applicant has prevailed was 
substantially justified. The position of 


the agency includes in addition to the 
position taken by the agency in the 
adversary adjudication, the action or 
failure to act by the agency upon which 
the adversary adjudication is based. The 
burden of proof that an award should 
not be made to an eligible prevailing 
applicant is on Postal Service counsel. 

* * * * • 

§960.6 [Amended] 

7. In § 960.6, paragraph (a) is amended 
by adding the following sentence at the 
end thereof: 

§ 960.6 Allowable fees and expenses. 

(a) * * * Attorney fees may not be 
recovered by parties appearing pro se in 
postal proceedings. 
***** 

8. Section 960.8 is revised to read as 
follows: 

§ 960.8 Official authorized to take final 
action under the Act. 

The Postal Service official who 
renders the final agency decision in a 
proceeding under § 952.26 or § 953.15, or 
the panel that renders the decision in an 
appeal before the Board of Contract 
Appeals under Part 955 procedures, as 
the case may be. is authorized to take 
final action on matters pertaining to the 
Equal Access to Justice Act as applied 
to the proceeding. 

9. In § 960.9, the introductory text of 
paragraph (b) is revised to read as 
follows: 

§ 960.9 Contents of application. 
***** 

(b) The application shall also include 
a statement that the applicant’s net 
worth does not exceed $2 million (if an 
individual) or $7 million (for all other 
applicants, including their affiliates.) 
However, an applicant may omit this 
statement if: 

***** 

10. Section 960.11 is amended by 
inserting an “(a)” at the beginning 
thereof, adding a sentence at the end 
thereof, and adding new paragraph (b) 
reading as follows: 

§ 960.11 Documentation of fees and 
expenses. 

(a) * * * In addition, the Board of 
Contract Appeals may require an 
applicant to submit to an audit by the 
Postal Service of its claimed fees and 
expenses. 

(b) Where the case has been 
sustained in part and denied in part or 
where the applicant has prevailed in 
only a significant and discrete 
substantive portion of the case, the 
application must be limited to fees and 
expenses allocable to the portion of the 


case as to which the applicant wa9 the 
prevailing party. 

11. In § 960.12, republish for 
convenience of the reader the 
introductory text of paragraph (c); strike 
out the word “or" at the end of 
paragraphs (c)(3) arid (c)(4); strike out 
the period at the end of paragraph (c)(5) 
and insert “; or” in lieu thereof; and add 
new paragraph (c)(6) reading as follows: 

§ 960.12 When an application may be filed. 
***** 

(c) For purposes of this rule, final 
disposition means the later of # 4 * 

(6) In proceedings before the Board of 
Contract Appeals, the Board of Contract 
Appeals decision on quantum. When the 
Board decides only entitlement and 
remands the issue of quantum to the 
parties, the final disposition occurs 
when the parties execute an agreement 
on quantum, or if the parties cannot 
agree on quantum and resubmit the 
quantum dispute to the Board, when the 
Board issues a decision on quantum. 

12. In § 960.18, paragraph (a) is 
amended by adding a sentence at the 
end thereof as follows: 

§ 960.18 Further proceedings. 

(a) 4 * * Whether or not the position 
of the agency was substantially justified 
shall be determined on the basis of the 
entire administrative record that is 
made in the adversary adjudication for 
which fees and other expenses are 
sought. 

• * * ♦ • 

13. Section 960.19 is amended by 
inserting an "(a)” at the beginning 
thereof and adding a new paragraph (b) 
reading as follows: 

§ 96C.19 Decision. 

(a) • * * 

(b) The Board of Contract Appeals 
shall issue its decision on the 
application as promptly as possible after 
completion of proceedings on the 
application. Whenever possible, the 
decision shall be made by the same 
Administrative Judge or panel that 
decided the contract appeal for which 
fees are sought. The decision shall be in 
the format described in paragraph (a) 
above. 

14. Section 960.20 is amended by 
inserting an “(a)*‘ at the beginning 
thereof and by adding a new paragraph 
(b) reading as follows: 

§ 960.20 Further Postal Service review. 
***** 

(b) In Board of Contract Appeals 
proceedings, either party may seek 
reconsideration of the decision on the 
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fee application in accordance with 39 
CFR 955.30. 

15. Section 960.21 is revised to read as 
follows: 

§ 960.21 Judicial review. 

A party other than the Postal Service 
may, within 30 days after a 
determination on the award is made, 
appeal the determination to the court of 
the United States having jurisdiction to 
review the merits of the underlying 
decision of the agency adversary 
adjudication in accordance with 5 U.S.C. 
504(c)(2). 

Fred Eggleston, 

Assistant Genera! Counsel. Legislative 

Division. 

|FR Doc. 87-4623 Filed 3-4-437; 8:45 am) 

BILLING CODE 7710-12-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 222 

Superfund Cost Share Eligibility 
Criteria for Permanent and Temporary 
Relocation 

agency: Federal Emergency 
Management Agency. 
action: Final rule. 

summary: This regulation establishes 
policy implementing the Federal 
Emergency Management Agency’s 
(FEMA) responsibility under Executive 
Order 12580 with regard to the state’s 
allowable costs associated with the 
administration of permanent and 
temporary relocation activities, as part 
of a hazardous materials response 
action taken under the Comprehensive 
Environmental Response, Compensation 
and Liability Act of 1980 (CERCLA), 

Pub. L. 96-510, as amended. 

The regulation will provide for 
consistent implementation of the 
program whether administered directly 
by FEMA, or by states. 

EFFECTIVE DATE: April 0. 1987, 

FOR FURTHER INFORMATION CONTACT. 
Karen Forbes, Superfund and Relocation 
Assistance Branch, State and Local 
Programs and Support, Federal 
Emergency Management Agency, 500 C 
Street. SW. Room 713, Washington, DC 
20472, (202) 646-3807. 

SUPPLEMENTARY INFORMATION: 

Executive Order 12580. Superfund 
Implementation (January 23,1987). 
assigned to FEMA responsibility for 
permanent relocation of residents, 
businesses, and community facilities or 
temporary evacuation and housing of 
threatened individuals not otherwise 
provided for. 


This regulation establishes policy 
implementing FEMA’s responsibility 
with regard to the states’ allowable 
costs associated with the administration 
of permanent and temporary relocation 
activities, under the Comprehensive 
Environmental Response. Compensation 
and Liability Act of 1980 (CERCLA), as 
amended. 

A proposed rule was published on 
May 13,1986, with a 60-day comment 
period ending July 14,1986. In response 
to the notice of rulemaking, six 
comments were received from a variety 
of private and public groups. In addition, 
three of the commentors provided 
beneficial information for FEMA’s 
implementation of Superfund Cost 
Sharing Eligibility Criteria for 
Permanent and Temporary Relocation. 

A description of the substantive changes 
from the proposed rule follows. Several 
other changes not affecting content were 
made for clarity and readability. 

Two comments were received based 
on OMB Circular A-87. We have 
removed the reference to in-kind 
contributions from the regulation, and 
refer only to matching contributions. 
Matching contributions are either cash 
or the value of goods, services or 
facilities which can quality as matching 
contributions. Value is defined as the 
“cost to the state’’ for goods, services, or 
facilities. Also. OMB Circular A-87, Cost 
Principles for State and Local 
Governments, is referenced throughout 
the regulation. 

One commentor provided two 
suggestions which were incorporated 
into the text. The first comment refers to 
§ 222.7(j) and he suggests we add the 
words ’’and real property acquisition” to 
the statement. This suggestion has been 
accepted. Section (j) will now read: 

Costs for providing permanent relocation 
assistance and real property acquisition, 
when in accordance with Public Law 91-646, 
the Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970, (84 
Stat. 1894: 42 U.S.C. 9615) and FEMA 
regulations and criteria issued pursuant 
thereto. 

The same commentor pointed out that 
the list of General Eligible Costs under 
§ 222.7(j) does not include payments for 
replacement housing. Payment for 
replacement housing has been added to 
the listing § 222.7(j)(4) of cost 9 incurred 
by the state when the relocation and 
property acquisition are accomplished 
by the state. 

We received two additional comments 
which were not incorporated. The first 
comment referred to the definition of in- 
kind contributions. Since we have 
removed in-kind contributions from the 
text of the final rule, this comment was 
not used. 


The second comment deals with 
§ 222.6(c)(3), which reads, “These 
records shall become property of FEMA 
following completion of the project or, at 
FEMA’s request, shall be retained by the 
state for a period of three years.” The 
commentor suggests that the records 
remain property of the state until such 
time as an audit has been performed, 
after which they may revert to FEMA’s 
possession, but only after a minimum of 
three years following completion of the 
audit.” This suggestion was not 
accepted because FEMA must be able to 
take possession of the original records 
for the purposes of cost recovery from 
the responsible party. Cost recovery is 
conducted in cooperation with the 
Department of Justice and the 
Environmental Protection Agency. 

Subsequently, the Superfund 
Amendments and Reauthorization Act 
of 1906 (SARA) (Pub. L. 99-499), was 
signed into law by the President on 
October 17,1986. While the essence of 
this regulation has not changed. Pub. L 
99-499 does expand the scope of what 
the states can use to comprise their cost 
share by allowing the use of credits. 

Section 104(c) of CERCLA is amended 
by adding a new paragraph 104(c)(5) 
which allows the President to grant a 
state a credit against its share of costs. 
This section (104(c)(5)), itemizes the 
credits available to a state. The statute 
provides as follows: 

(a) Granting of Credit. The President shall 
grant a state a credit against the share of 
costs for facilities under the National 
Contingency Plan for amounts expended by a 
state for a remedial action pursuant to a 
contract or cooperative agreement with the 
President. This credit shall be limited to state 
expenses that the President determines to be 
reasonable, documented, direct out-of-pocket 
expenditures of non-Federal funds. 

(b) Expenses Before Listing or Agreement. 
Credit shall include expenses for remedial 
action at a facility before listing on the NPL 
and before a contract or cooperative 
agreement is entered into if: 

(1) Facility is listed on such list and 
cooperative agreement or contract is entered 
into; 

(2) President determines that such 
expenditures would have been credited to the 
state (under subparagraph A) had 
expenditures been made after listing of the 
facility on such list after cooperative 
agreement or contract had been entered into. 

(c) Response Actions between 1978 and 
1980. Credit includes funds expended or 
obligated by a state after January 1 , 1978 and 
before December 11, 1980, for cost eligible 
response actions and claims for damages 
compensable under section 111. 

(d) State Expenditures After December 11. 
1980. In Excess of 10 Percent of Costs. This 
credit shall include 90 percent of state 
expenses incurred at a facility owned, but not 
operated, by a state or political subdivision. 
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Such expenses are pursuant to a contract or 
cooperative agreement under subsection (d) 
and only for expenses incurred after 
December 11.1980, but before enactment of 
this paragraph. 

(e) Item -by-Item Approval For 
expenditures made after enactment of this 
paragraph, the President may require prior 
approval of each expenditure as a condition 
of granting a credit. 

|f) Use of Credits . Credits granted under 
this paragraph for funds expended with 
respect to a facility may be used by the state 
to reduce all or part of the share of costs 
otherwise required to be paid by the state 
under paragraph (3} in connection with 
remedial actions at a facility. If the credit 
allowed exceeds the share of costs for a 
facility, the state may use the excess to 
reduce all or part of such costs at other 
facilities in the state. A credit shall not entitle 
the state to any direct payment. 

Additionally, a change has been made 
to the definition of the state s cost share. 
The Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980 (CERCLA), as amended , 
section 104(c)(3) now states that the 
state will pay or assure payment of (i) 10 
percentum of the costs of the remedial 
action, including all future maintenance, 
or (ii) 50 percentum (or such greater 
amount as the President may determine 
appropriate, taking into account the 
degree of responsibility of the state or 
political subdivision for release) of any 
sums expended in response to a release 
at a facility that was operated by the 
state or a political subdivision thereof, 
either directly or through a contractual 
relationship or otherwise, at the time of 
any disposal of hazardous substances 
therein. The Federal Government will 
pay 90 percentum under (i) and 50 
percentum or less under (ii). 

As stated above and in § 222.3— 
Program Intent, the state’s cost share for 
(ii) has been changed from facilities 
owned by the state to facilities operated 
by the state or political subdivision; and 
“at least 50 percentum” has been 
changed to read “50 percentum (or such 
greater amount as the President may 
determine)”. 

Environmental Considerations: FEMA 
has determined that the Superfund Cost 
Share Eligibility Criteria for Permanent 
and Temporary Relocation is an 
administrative regulation. Therefore, 
there will be no impact on the 
environment. 

Regulatory Flexibility Act: The 
Agency has determined that this rule is 
not a major rule under Executive Order 
12291, and I certify that the rule will not 
have a significant impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. Most public entities’ 
receiving Financial assistance have 


audits performed for their purposes. 
Therefore the proposed regulatory 
changes are not likely to create a 
significant economic impact on a 
substantial number of small entities. 
Therefore, a regulatory impact analysis 
will not be prepared. 

Section 222.6 provides for the 
collection of information. This request. 
OMB #3067-0184, has been approved 
and is effective until September 30,1987. 

List of Subjects in 44 CFR Part 222 

Relocation Assistance Grants 
Administration, Hazardous substances. 

Accordingly, 44 CFR Chapter I is 
amended by adding a new Part 222 to 
read as follows: 

PART 222—SUPERFUND COST SHARE 
ELIGIBILITY CRITERIA FOR 
PERMANENT AND TEMPORARY 
RELOCATION 

Sec. 

222.1 Purpose. 

222.2 Definitions. 

222.3 Program intent. 

222.4 Matching contributions. 

222.5 Criteria for acceptable contributions. 

222.6 Documentation of matching 
contributions. 

222.7 General eligible costs. 

222.8 Ineligible costs. 

222.9 Appeals. 

Authority: Reorganization Plan Number 3 
of 1978; 42 U.S.C. 9601 et seq.; Comprehensive 
Environmental Response, Compensation, and 
Liability Act of 1980. Pub. L 96-510; 

Superfund Amendments and Reauthorizatiun 
Act of 1986, Pub. L. 99-499; F.O 12580. 
Superfund Implementation. 

§222.1 Purpose. 

This part prescribes the criteria to be 
followed by the Federal Emergency 
Management Agency (FEMA), or any 
state acting on its behalf when 
implementing cost sharing under the 
Comprehensive Environmental 
Response. Compensation and Liability 
Act of 1980 (CERCLA), as amended, also 
known as Superfund. 

§ 222.2 Definitions. 

(a) “Acceptable contributions” means 
either cash (or its equivalent, 
appropriated funds) or the value of 
contributions of goods, facilities or 
services, or combinations of these, that 
can qualify for and meet matching share 
requirements. 

(b) “Allowable costs” means those 
eligible, reasonable and necessary, costs 
which are permitted under the 
appropriate Federal cost principles, in 
accordance with FEMA policy, within 
the scope of the project, authorized for 
FEMA participation and in accordance 
with OMB Circular A-87, Cost Principles 
for State and Local Governments. 


(c) “Cash contributions” means the 
recipient’s (state or local government) 
cash outlay, including the outlay of 
money contributed to the recipient by- 
other public agencies, institutions, 
private organizations, and individuals. 

(d) “Cost share” means that portion of 
the allowable project cost which is not 
derived from Federal assistance. 

(e) “Value” is the cost to the state for 
services and facilities or goods. 

§ 222.3 Program Intent. 

(a) This regulation is intended to 
provide criteria with regard to the 
states' allowable costs associated with 
the administration of temporary and 
permanent relocation activities under 
CERCLA. CERCLA section 104(c)(3). as 
amended, states that the state will pay 
or assure payment of (1) 10 per centum 
of the costs of the remedial action, 
including all future maintenance or, (2) 
50 per centum (or such greater amount 
as the President may determine 
appropriate, taking into account the 
degree of responsibility of the state or 
political subdivision for the release) of 
any sums expended in response to a 
release at a facility that was operated 
by the state or a political subdivision 
thereof, either directly, or through a 
contractual relationship or otherwise at 
the time of any disposal of hazardous 
substances therein. The Federal 
Government will pay 90 per centum 
under (a)(1) and 50 per centum or less 
under (a)(2). 

(b) FEMA will determine, based on 
policy determinations with prospective 
effect, applying the criteria set out in 
§§ 222.4 and 222.5, the eligibility of any 
matching contributions not covered by 
this regulation. Expenditures and other 
actions must be in compliance with 
applicable FEMA/State cooperative 
agreements, contracts. Uniform 
Relocation Assistance and Real 
Property Acquisition for Federal and 
Federally-Assisted Programs (Uniform 
Regulations), relocation plans, 
relocation criteria, and OMB Circular 
A-87, Cost Principles for State and Local 
Governments. FEMA and the state shall 
maintain adequate records of its 
acquisition and relocation activities in 
sufficient detail to demonstrate 
compliance with these regulations. 

(c) This regulation shall be used in 
conjunction with the following 
documents: 

(1) Comprehensive Environmental 
Response. Compensation and Liability 
Act of 1980 (CERCLA), Pub. L. 96-510: 

(2) Superfund Amendments and 
Reauthorization Act of 1986. Pub. L. 
99-499; 
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(3) Executive Order 12580, Superfund 
Implementation; 

(4) FEMA relocation regulations and 
criteria; 

(5) OMB Circular A-87, Cost 
Principles for State and Local 
Governments; 

(6) Uniform Relocation Assistance 
and Real Property Acquisition for 
Federal and Federally-Assisted 
Programs (Uniform Regulations) 44 CFR 
Part 25; and 

(7) Uniform Relocation Assistance 
and Real Property Acquisition Policies 
Act of 1970 (84 Stat. 1894; 42 U.S.C. 9615) 

§ 222.4 Matching contributions. 

Either cash and/or the value of goods, 
services or facilities can qualify as 
matching contributions. Matching 
contributions need not be applied at the 
exact time or in proportion to the 
obligation of the Federal funds. 

However, the full matching share must 
be obligated by the end of the project for 
which the Federal funds have been 
made available for obligation under an 
approved program or project. 

§ 222.5 Criteria for acceptable 
contributions. 

(a) The value of any resources 
accepted as a matching share under one 
Federal agreement or program cannot be 
counted again as a contribution under 
another. 

(b) The state seeking the match shall 
submit documentation sufficient for 
FEMA to determine that the contribution 
meets the following requirements. The 
match shall be: 

(1) Necessary and reasonable for 
proper, cost-effective and efficient 
administration of the project, allocable 
solely thereto (subject to valid approved 
credit from a previous project), and 
except as specifically provided herein, 
not be a general expense required to 
carry out the overall responsibilities of 
State and local governments; 

(2) Verifiable from primary recipient’s 
records: 

(3) Not allocable to or included as a 
cost of any other federally-financed 
program; 

(4) Authorized under State law; 

(5) In conformance with limitations or 
exclusions set forth in these regulations, 
Federal laws or other governing 
limitations as to types or amounts of 
cost items; 

(6) Accorded consistent treatment 
through application of generally 
accepted accounting principles 
appropriate to the circumstances; and 

(7) In conformance with OMB Circular 
A-87, Cost Principles for State and Local 
Governments. 


§ 222.6 Documentation of matching 
contributions. 

(a) The state shall maintain 
documentation for all items related to 
the relocation that it plans to use as a 
matching contribution. For items eligible 
for matching contributions, 
documentation of dates on which the 
action took place, who performed such 
action, the cost, and specific work 
performed shall be sufficient. 

(b) When items are not specifically on 
the list of General Eligible Costs, $ 222.7 
of this Part) the following shall be 
required in addition to the 
documentation in Section A above: 
sufficient supporting documentation 
detailing the type of work eligible, and 
justification to the relocation activity. 

(c) The state shall also comply with 
the following requirements for all 
matching contributions: 

(1) The state is responsible for 
maintaining records of the match and 
providing the documentation by eligible 
category when requested by FEMA or 
its agent. 

(2) The basis by which the state 
determines the value of the match must 
be documented and a copy retained as 
part of the official record. State 
matching share records are subject to 
audit inspections in the same manner 
and to the same extent as records 
dealing with the receipt and disposition 
of Federal funding. 

(3) These records shall become 
property of FEMA following completion 
of the project or, at FEMA’s request, 
shall be retained by the state for a 
period of ten years. 

(Approved by the Office of Management and 
Budget under Control Number 3067-0184) 

§ 222.7 General eligible costs. 

Subject to the provision of section 
104(c)(5) of CERCLA, as amended\ the 
following is a list of eligible 
expenditures. When items do not appear 
on the list they will be considered on a 
case-by-case basis for policy 
determinations, based on the criteria set 
forth in § 222.5. All costs must be 
reasonable. 

(a) Direct and indirect salaries or 
wages (including overtime) of employees 
hired specifically for the permanent or 
temporary relocation when engaged in 
the performance of eligible work for the 
permanent of temporary relocation. 

(b) Direct and indirect salaries or 
wages (including overtime) of state 
employees whose duties change, when 
they are engaged in the performance of 
eligible work for the permanent or 
temporary relocation. 

(c) Regular salaries or wages of 
regularly employed police and fire 
personnel when they are engaged in the 


performance of work for the permanent 
or temporary relocation. 

(d) Reasonable costs for work 
performed by private contractors on 
eligible projects contracted for by the 
state. 

(e) Audit costs for the relocation 
activity. 

(f) Costs for providing site security. 

(g) Travel costs and per diem costs of 
state employees not to exceed the actual 
subsistence expense basis for the 
permanent or temporary activity. 

(h) Costs for rental of protective gear 
and costs for protective gear reasonably 
lost, worn out or destroyed when used 
in performing work directly related to 
the permanent relocation activity and 
fully documented. Protective gear may 
be purchased if it cannot be rented more 
cheaply. 

(i) Only costs for the control of 
vectors which exceed the average cost 
included for same during the previous 
three years, when such controls are in 
the public interest. 

(j) Costs for providing permanent 
relocation assistance and real property 
acquisition when in accordance with 
Pub. L. 91-646, the Uniform Relocation 
Assistance and Real Property 
Acquisition Policies Act of 1970 (84 Stat. 
1894; 42 U.S.C. 9615) and FEMA 
regulations and criteria issued pursuant 
thereto. These costs include: 

(1) Costs for exercising the power of 
eminent domain to obtain real property 
interest; 

(2) Costs for the filing and recording of 
deeds in the recorder’s office; 

(3) Costs for the review of all sales 
contracts, title insurance commitments 
and deeds regarding the conveyance of 
real property interests prior to the 
purchase of such real property interests; 
and 

(4) Costs for the development and 
implementation of a property acquisition 
and permanent relocation assistance 
program. These include, but are not 
limited to the following costs: 

(i) Development of a permanent 
relocation analysis; 

(ii) Development and implementation 
of a community relations program; 

(iii) Title searches and appraisals for 
property within the boundaries of the 
project; 

(iv) A relocation assistance advisory 
program; 

(v) Title reviews, settlements and 
closings associated with properties 
located within boundaries of the project; 

(vi) The preparation of offers of 
compensation; 

(vii) Acquisition of properties; 

(viii) Costs for administrative 

settlements; 
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(ix) Costs for relocation assistance; 
and 

(x) Costs for replacement housing 
payments. 

(k) Costs for providing temporary 
relocation assistance in accordance with 
FEMA policies which include: 
negotiating leases, rent reimbursements, 
moving expenses, essential utility costs 
at original residence, food subsidy 
during transient accommodations, rental 
of essential furniture, and kennel costs. 

§ 222.8 Ineligible costs. 

(a) Regular salaries or wages of state 
employees, other than police or fire 
personnel, whose duties do not change 


or are not directly associated with the 
permanent or temporary relocation are 
ineligible. 

(b) Replacement of revenue lost as a 
result of contamination in the project 
area are not eligible. 

(c) Costs associated with potential 
litigation as a result of the states’ pursuit 
and recovery of the states’ cost share. 

§ 222.9 Appeals. 

(a) The Assistant Associate Director, 
Disaster Assistance Programs. State and 
Local Programs and Support, shall be 
responsible for making all policy 
determinations regarding Superfund 
cost-sharing eligibility for permanent 


and temporary relocation. The 
allowability of matching contributions, 
particularly those not covered in this 
regulation, will also be determined by 
the Assistant Associate Director. 

(b) Appeals from the determinations 
of the Assistant Associate Director may 
be made to the Associate Director, State 
and Local Programs and Support. 

Dave McLoughlin, 

Deputy Associate Director. State and Local 
Programs and Support. 

Dated: February 25,1987. 

[FR Doc. 87-4582 Filed 3-4-87: 8:45 air.] 

BILLING CODE 8718-02-M 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 

Office of International Cooperation 
and Development 

7 CFR Part 2201 

Indirect Costs Rates for Cooperative 
Internationa! Agricultural Development 
Programs 

agency: Department of Agriculture, 
Office of International Cooperation and 
Development. 
action: Proposed rule. 

summary: The Office of International 
Cooperation and Development seeks to 
establish indirect cost rates for 
cooperative international agricultural 
development programs. This action is 
being taken to effect the intent of 
Congress as expressed in the Food 
Security Act of 1985 (Pub. L. 99-198). 
date: Comments on this proposed rule 
mu9t be received on or before May 1, 
1987. 

address: Interested persons should 
submit comments to Dr. Tommye 
Cooper, Administration. Office of 
International Cooperation and 
Development (OICD), U S. Department 
of Agriculture, Washington, DC, 20250. 
(telephone (202) 653-8818). Comments 
will be available for inspection at 2121 K 
Street, Wash., DC, 20037 from 8:30 a.m. 
to 5:00 p.m., Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Tommye Cooper, Acting Assistant 
Administrator for Administration, Office 
of International Cooperation and 
Development, U.S. Department of 
Agriculture, Washington. DC, 20250 
(telephone (202) 653-8818). 
SUPPLEMENTARY INFORMATION: 
Classification 
Executive Order 12291 

This rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation number 1512-1 
and Joan S. Wallace. Administrtor, 

Office of International Cooperation and 


Development, has determined that this 
rule is “not major”. The rule will not 
have an annual affect on the economy of 
$100 million or more, nor is it likely to 
result in a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions. This rule will not result in 
signicant adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

Regulatory Analysis 

Although this rule may directly affect 
recipients of Federal assistance awards 
administered by the Office of 
International Cooperation and 
Development (OICD), it has been 
determined that the rule will not have a 
substantial or major impact on the 
Nation’s economy or large numbers of 
individuals or businesses. There will be 
no major increases in costs or prices to 
consumers, individuals, industries. 
Federal, State, or local government 
agencies, or geographic regions. 
Additionally, Joan S. Wallace, 
Administrator, Office of International 
Cooperation and Development, has 
certified that it will not have a 
significant economic impact on a 
substantial number of entities, as 
defined in the Regulatory Flexibility Act, 
Pub. L. 96-354 (5 U.S.C. 601). 

Background 

Section 1425 of The Food Security Act 
of 1985 (Pub. L. 99-198) amended section 
1473 of the National Agricultural 
Research, Extension and Teaching 
Policy Act of 1977 (7 U.S.C. 3319) to 
authorize the Secretary of Agriculture, 
who has delegated the authority to the 
Office of International Cooperation and 
Development (OICD), to reimburse 
indirect costs from funds available for 
certain international agricultural 
programs conducted by State 
cooperative institutions provided that 
the amount of such reimbursement is 
limited to an amount necessary to carry 
out the program. 

This proposed rule seeks to implement 
this legislative authority by establishing 
an indirect cost rate not to exceed 18% 
of the amount provided by the agency 
for the allowable, direct costs of 
technical agricultural assistance 


projects or for agricultural training 
programs for international participants. 
This rate is proposed because it is the 
rate provided to Federal agencies 
participating in cooperative technical 
assistance and international training 
projects, and it is deemed to be the 
maximum rate necessary to carry out 
such programs. 

Because of the small amount generally 
available for research activities and 
because of the Agency’s desire to 
maximize the benefits from that limited 
amount, the Agency proposes, as a 
matter of policy, not to pay indirect 
costs for research activities. 

List of Subjects in 7 CFR Part 2201 
Indirect costs—Agriculture. 

Issued at Washington, DC. 

Howard S. Marks, 

Associate Administrator. 

March 2.1987. 

For the reasons set out in the 
preamble, it is proposed that the 
following Part 2201 is added to Title 7, 
Chapter XXII of the Code of Federal 
Regulations: 

PART 2201—INDIRECT COSTS 

Sea 

2201.1 General. 

2201.2 Indirect costs. 

2201.3 Exclusions from indirect cost 
reimbursement 

Authority: 7 U.S.C. 3316. 

§2201.1 General. 

The Office of International 
Cooperation and Development (OICD) 
enters into cooperative relationships 
with colleges, universities, research 
institutions, and other organizations to 
further international agricultural 
research, extension, and teaching 
activities (7 U.S.C. 3318). 

§ 22C1.2 Indirect costs. 

The Office of International 
Cooperation and Development (OICD) 
will provide from 0% to 18% (not to 
exceed 18%) of total allowable direct 
project costs for technical assistance 
and training activities funded on a 
reimbursable basis. The specific amount 
of indirect costs to be reimbursed will 
be determined on a case-by-case basis 
and limited to an amount necessary to 
carry out the program or agreement. (7 
U.S.C. 3319) 
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§2201.3 Exclusions from indirect cost 
reimbursement 

International research activities are 
specifically excluded; the agency will 
not provide indirect cost funding as a 
matter of policy. 

|FR Doc. 87-4668 Filed 3-4-87; 8:45 am) 

BILLING CODE 3410-DP-M 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14CFR Part 39 

(Docket No. 79-NE-18J 

Airworthiness Directives; Pratt & 
Whitney (PW) JT8D-1, -1A, -IB. -7, - 
7A, -7B. -9. -9A, -11, -15, and -17 
Turbofan Engines 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking 
(NPRM). 

summary: This notice proposes to adopt 
a new airworthiness directive (AD) that 
would require inspection of second 
stage fan blades on certain PW JT8D 
engines. This proposed AD would 
require initial and repetitive ultrasonic 
inspections of second stage fan blade 
root attachment straps. The proposed 
AD would also supersede AD 80-11- 
03R1. Amendment 39-3773 (45 FR 34259) 
as amended by Amendment 39-4148 (46 
FR 33228). The proposed AD is needed 
to detect cracks in the second stage fan 
blade root attachment straps which 
could result in fracture of the blade and 
subsequent cowl penetration, fire, and 
aircraft damage. 

date: Comments must be received on or 
before April 27.1987. 
addresses: Comments on the proposal 
may be mailed in duplicate to: 

Federal Aviation Administration. New 

England Region. Office of the Regional 

Counsel. Attention: Rules Docket 79- 

NE-18.12 New England Executive 

Park. Burlington. Massachusetts 01803 
or delivered in duplicate to Room 311 at 
the above address. 

Comments delivered must be marked: 
“Docket Number 79-NE-18”, 

Comments may be inspected at the 
New England Region. Office of the 
Regional Counsel. Room 311, between 
the hours of 8:00 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays. 

The applicable alert service bulletin 
(ASB) may be obtained from Pratt & 
Whitney, Publication Department. P.O 
Box 011, Middletown. Connecticut 06457. 


A copy of the ASB is contained in 
Rules Docket Number 79-NE-18. in the 
Office of the Regional Counsel. Federal 
Aviation Administration, New England 
Region. 12 New England Executive Park. 
Burlington, Massachusetts 01803. 

FOR FURTHER INFORMATION CONTACT: 
James Jones, Engine Certification 
Branch, ANE-141, Engine Certification 
Office, Aircraft Certification Division, 
Federal Aviation Administration, New 
England Region, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803; telephone (617) 
273-7121. 

SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments will be 
considered by the Director before taking 
action on the proposed rule. The 
proposal contained in this notice may be 
changed in the light of comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket, at the address given 
above, for examination by interested 
persons. A report summarizing each 
FAA-public contact, concerned with the 
substance of the proposed AD, will be 
filed in the Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 79-NE-18". The 
postcard will be date/time stamped and 
returned to the commenter. 

AD 80-11-03, Amendment 39-3773 (45 
FR 34259). which was issued May 12, 
1980, required inspection of second 
stage fan blades on PW JT8D-1 through 
-7 engines. The inspection was required 
to detect cracks on the inner and outer 
surfaces of the attachment straps on 
second stage fan blades. AD 80-11- 
03R1, Amendment 39-^148 (46 FR 33228), 
which was issued June 17,1981, 
expanded the compliance requirements 
to include an additional fan blade part 
number. Since issuing AD 80-11-03R1 24 
blade fractures have occurred on higher 
rated models (JT8D-9 through JT8D-17) 
not covered by that AD. and 21 blade 


fractures on lower rated models that 
had been previously ultrasonically 
inspected in accordance with the 
provisions of AD 80-11-03R1 There have 
been 17 second stage fan blade fracture 
events that have penetrated the engine 
cowl. 

The manufacturer has developed an 
improved ultrasonic inspection 
procedure that is more sensitive and 
reliable than the previous procedure. 

The FAA has determined that the 
provisions of AD 80-11-03R1 must be 
expanded to include second stage fan 
blades of higher rated models, and to 
require repetitive inspection intervals 
with improved inspection equipment 
and procedures. 

Since this condition is likely to exist 
or develop in other engines of the same 
type design, the proposed AD would 
supersede AD 80-11-03R1 Amendment 
39-3773 (45 FR 34259) as amended by 
Amendment 39-4148 (46 FR 33228), and 
require initial and repetitive ultrasonic 
inspections of the second stage fan 
blades on certain PW JT8D engines in 
accordance with PW ASB 5729, dated 
January 29,1987. 

Conclusion 

The FAA has determined that this 
proposed regulation involves 
approximately 2,770 engines (domestic 
fleet) that will require forced inspections 
at an approximate cost of 2.6 million 
dollars. It has also been determined that 
few, if any, small entities within the 
meaning of the Regulatory Flexibility 
Act will be affected since the rule 
affects only operators using aircraft in 
which JT8D engines are installed, none 
of which are believed to be small 
entities. Therefore. 1 certify that this 
action (1) is not a “major rule" under 
Executive Order 12291; (2) is not a 
“significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26,1979); and (3) if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

A copy of the draft evaluation 
prepared for this action is contained in 
the regulatory docket. A copy of it may 
be obtained by contacting the person 
identified under the caption “FOR 
FURTHER INFORMATION CONTACT”. 

List of Subjects in 14 CFR Part 39 

Engines, Air transportation. Aircraft, 
Aviation safety, Incorporation by 
reference. 
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The Proposed Amendment 
PART 39—[AMENDED] 

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration (FAA) proposes to 
emend Part 39 of the Federal Aviation 
Regulations (FAR) as follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421. and 1423; 
49 U.S.C. 106(g) (Revised Pub. L 97-449. 
January 12.1983); and 14 CFR 11.85. 

§39.13 [Amended) 

2. By adding to § 39.13 the following 
new airworthiness directive (AD) which 
supersedes AD 80-11-03R1 Amendment 
39-3773 (45 FR 34259) as amended by 
Amendment 39-4148 (46 FR 33228): 

Pratt & Whitney: Applies to Pratt & Whitney 
(PW) JT8D-1, -1A. -IB. -7. -7A, -7B, -9. 
-9A, -11, -15, ond -17 turbofan engines. 

Compliance is required as indicated, unless 
already accomplished. 

To prevent uncontained second stage fan 
blade failure, ultrasonically inspect second 
stage fan blade Part Numbers 433802, 645902, 
759902, 695932, 678102, and 746402, in 
accordance with PW Alert Service Bulletin 
(ASB) 5729, dated January 29.1987, or FAA 
approved equivalent, as follows: 

(a) Inspect at first engine shop visit after 
the effective date of this AD. 

(b) Reinspect at each second stage fan 
rotor separation from the low pressure 
compressor ILPC) after accumulation of 3,000 
cycles in service since last inspection, but not 
to exceed 10,000 cycles in service since last 
inspection. 

(c) Remove from service, prior to further 
flight, second stage fan blades that are found 
cracked or damaged beyond the requirements 
of PW ASB 5729, dated January 29,1987, or 
FAA approved equivalent. 

Note.—Shop visit is defined as the input of 
an engine to a repair shop with LPC rotor 
overhaul capability where the subsequent 
engine maintenance entails: 

(1) Separation of a major engine flange 
(lettered or numbered) other than flanges 
mating with major sections of the nacelle or 
reverser. Separation of flanges purely for 
purposes of shipment, without subsequent 
internal maintenance, is not a “shop visit.’* 

(2) Removal of a disk, hub, or spool. 

Aircraft may be ferried in accordance with 

the provisions of FAR 21.197 and 21.199 to a 
base where the AD can be accomplished. 

Upon request, an equivalent means of 
compliance with the requirements of this 
AD may be approved by the Manager. 
Engine Certification Office, Aircraft 
Certification Division, Federal Aviation 
Administration, New England Region, 12 
New England Executive Park, 

Burlington. Massachusetts 01803. 

Upon submission of substantiating 
data by an owner or operator through an 
r AA maintenance inspector, the 
Manager. Engine Certification Office, 


New England Region, may adjust the 
compliance time specified in the AD. 

The FAA will request the permission 
of the Federal Register to incorporate by 
reference the manufacturers ASB 
identified and described in this 
document. 

This AD supersedes AD 80-11-03R1 
Amendment 39-3773 (45 FR 34259) as 
amended by Amendment 39-^148 (46 FR 
33228). 

Issued in Burlington. Massachusetts, on 
February 26.1987. 

Clyde DeHart, Jr., 

Acting Director. New England Region. 

[FR Doc. 87-4564 Filed 3-4-87; 8:45 am] 

BILLING CODE 4910-13-M 


14 CFR Part 71 

(Airspace Docket No. 87-ANM-3J 

Proposed Alteration of Transition 
Area, Ontario, OR 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking. 

SUMMARY: This notice proposes to 
amend the Ontario, Oregon, transition 
area to provide controlled airspace for 
transition routes for arrivals executing 
the NDB Runway 32 Standard 
Instrument Approach Procedure to the 
Ontario Municipal Airport. 
date: Comments must be received on or 
before April 20,1987. 
addresses: Send comments on the 
proposal to: Manager, Airspace & 

System Management Branch, ANM-530, 
Federal Aviation Administration, 

Docket No. 87-ANM-3,17900 Pacific 
Highway South, C-68966, Seattle, 
Washington 98168. 

The official docket may be examined 
in the Office of Regional Counsel at the 
same address. 

An informal docket may also be 
examined during normal business hours 
at the address listed above. 

FOR FURTHER INFORMATION CONTACT: 
Robert L. Brown, ANM-534, Federal 
Aviation Administration, Docket No. 87- 
ANM-3,17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168, 
Telephone: (206) 431-2534. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 


decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted to the 
address listed above. Commenters 
wishing the FAA to acknowledge receipt 
of their comments on this notice must 
submit with those comments a self- 
addressed, stamped postcard on which 
the following statement is made: 
“Comments to Airspace Docket No. 87- 
ANM-3”. The postcard will be date/ 
time stamped and returned to the 
commenter. All-communications 
received before the specified closing 
date for comments will be considered 
before taking any action on the 
proposed rule. The proposal contained 
in this notice may be changed in the 
light of comments received. All 
comments submitted will be available 
for examination at the address listed 
above both before and after the closing 
date for comments. A report 
summarizing each substantive public 
contact with FAA personnel concerned 
with this rulemaking will be filed in the 
docket. 

Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Airspace & 
System Management Branch, 17900 
Pacific Highway South, C-68966. Seattle, 
Washington, 98168. Communications 
must identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular 11-2 which describes 
the application procedure. 

The Proposal 

The FAA is considering an 
amendment to S 71.181 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to provide controlled airspace 
for transition routes from HOSTS and 
HOVEL intersections for arrivals 
executing the NDB Runway 32 Standard 
Instrument Approach Procedure to 
Ontario Municipal Airport. 

Section 71.181 of Part 71 of the Federal 
Aviation Regulations was republished in 
Handbook 7400.6B dated January 2, 

1986. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
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"significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26,1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety, Transition areas. 

The Proposed Amendment 

PART 71—[AMENDED] 

Accordingly, pursuant to the authority 
delegated to me. the Federal Aviation 
Administration proposes to amend Part 
71 of the Federal Aviation Regulations 
(14 CFR Part 71) as follows: 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a). 1354(a), 1510: 
Executive Order 10854: 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449. January 12.1983); 14 
CFR 11.69. 

§71.181 [Amended] 

2. § 71.181 is amended as follows: 
Ontario, Oregon, Transition Area [Amended] 

Add the following: . . . RBN; and that 
airspace extending upward from 1.200 feet 
above the surface within 5 miles each side of 
the 085*T and 159"T bearing extending from 
the Ontario NDB to the northeast edge of 
V500 and the southeast edge of V2G9/ 
southwest edge of V4-444. 

Issued in Seattle, Washington, on February 
17.1987. 

Eugene J. Monahan. 

Acting Manager. Air Traffic Division. 
Northwest Mountain Region . 

[FR Doc. 87-4565 Filed 3-4-87; 8:45 am| 

BILLING COD€ 4910-15-41 


FEDERAL TRADE COMMISSION 

16 CFR Part 13 
[File No. 871-0018] 

Hoecbst Aktiengesellschaft, et al.; 
Proposed Consent Agreement With 
Analysis To Aid Public Comment 

agency: Federal Trade Commission. 
action: Proposed Consent Agreement. 

summary: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
agreement, accepted subject to final 
Commission approval would permit. 


among other things, American Hoechst 
Corp., a Somerville, N.J.-based 
subsidiary of a West German 
corporation, to acquire Celanese Corp. 
The agreement would require American 
Hoechst to divest a variety of assets and 
businesses, to avoid anticompetitive 
concerns. 

date: Comments will be received until 
May 4.1987. 

address: Comments should be 
addressed to: FTC/Office of the 
Secretary, Room 136, 6th St. and Pa. 
Ave., NW., Washington, DC 20580. 

FOR FURTHER INFORMATION CONTACT: 
FTC/A-3302, Ronald B. Rowe. 
Washington. DC 20580. (202) 326-2610. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721,15 U.S.C. 
46 and § 2.34 of the Commission's Rules 
of Practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist, having been Filed with 
and accepted, subject to Final approval, 
by the Commission, has been placed on 
the public record for a period of sixty 
(60) days. Public comment is invited. 
Such comments or views will be 
considered by the Commission and will 
be available for inspection and copying 
at its principal office in accordance with 
§ 4.9(b)(14) of the Commission’s Rules 
and Practice (16 CFR 4.9fb)(14)). 

List of Subjects in 16 CFR Part 13 

Polyester textile fibers, Trade 
practices. 

Before Federal Trade Commission 

[File No. 871-0081) 

Agreement Containing Consent Order 

In the matter of Hoechst 
Aktiengesellschaft, a corporation, 
American Hoechst Corporation, a 
corporation, and Celanese Corporation, 
a corporation. 

The Federal Trade Commission ("the 
Commission"), having initiated an 
investigation of the proposed acquisition 
of all of the issued and outstanding 
common and other voting stock of 
Celanese Corporation ("Celanese") by 
Hostachem Acquisition Incorporated, an 
indirect wholly-owned subsidiary of 
American Hoechst Corporation 
("American Hoechst") which is a 
subsidiary of Hoechst 
Aktiengesellschaft (collectively 
"Hoechst"), and Hoechst and celanese 
having been furnished with a copy of a 
draft complaint that the Bureau of 
Competition has presented to the 
Commission for its consideration, and 
which, if issued by the Commission, 
would charge Hoechst and Celanese 


with violations of the Clayton Act and 
Federal Trade Commission Act, and it 
now appearing that Hoechst and 
Celanese are willing to enter into an 
agreement containing an order to divest 
certain assets, to offer for sale or lease 
certain other assets, and to cease and 
desist from certain acts: 

It is hereby agreed by and between 
Hoechst and Celanese, by their duly 
authorized officers and their attorneys, 
and counsel for the Commission that: 

1. Hoechst Aktiengesellschaft is an 
alien corporation organized and existing 
under the laws of the Federal Republic 
of Germany, with its executive offices 
located at 6230 Frankfurt (Main) 80, 
Federal Republic of Germany. 

American Hoechst Corporation, a 
wholly owned subsidiary of Hoechst 
Aktiengesellschaft, is a corporation 
organized and existing under the laws of 
the State of Delaware, with its executive 
ofFices located at 1041 Route 202-206 
North, Somerville, New Jersey 08876. 

Celanese Corporation is a corporation 
organized and existing under the laws of 
the State of Delaware, with its executive 
offices located at 1211 Avenue of the 
Americas. New York, New York 10036. 

2. Hoechst and Celanese have been 
furnished a draft complaint, here 
attached, that the Bureau of Competition 
will present to the Commission for its 
consideration, which Hoechst and 
Celanese understand may then be 
issued by the Commission, charging 
Hoechst and Celanese with violations of 
the Clayton Act and Federal Trade 
Commission Act. 

3. Hoechst and Celanese admit all 
jurisdictional facts set forth in the 
attached draft of complaint. 

4. Hoechst and Celanese waive: 

a. Any further procedural steps; 

b. The requirement that the 
Commission’s decision contain a 
statement of findings of fact and 
conclusions of law; 

c. All rights to seek judicial review or 
otherwise challenge or contest the 
validity of the order entered pursuant to 
this agreement; and 

d. All rights under the Equal Access to 
Justice AcL 

5. This agreement shall not become a 
part of the public record unless and until 
it is accepted by the Commission. If this 
agreement is accepted by the 
Commission, it, together with the draft 
of complaint contemplated thereby, will 
be placed on the public record for a 
period of sixty days and information in 
respect thereto publicly released. The 
Commission thereafter may either 
withdraw its acceptance of this 
agreement and so notify Hoechst and 
Celanese, in which event it will take 
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such action as it may consider 
appropriate, or issue and serve its 
complaint (in such form as the 
circumstances may require) and 
decision, in disposition of the 
proceeding. 

6. This agreement is for settlement 
purposes only and does not constitute 
an admission by Hoechst or Celanese 
that the law has been violated as 
alleged in the draft of complaint here 
attached. 

7. This agreement contemplates that, 
if it is accepted by the Commission, and 
if such acceptance is not subsequently 
withdrawn by the Commission pursuant 
to the provisions of § 2.34 of the 
Commission's Rules, the Commission 
may, without further notice to Hoechst 
or Celanese, (1) issue its complaint 
corresponding in form and substance 
with the draft of the complaint attached 
hereto and its decision containing the 
following Order to divest and to cease 
and desist in disposition of the 
proceeding, and (2) make information 
public with respect thereto. When so 
entered, the Order to divest and to cease 
and desist shall have the same force and 
effect and may be altered, modified or 
set aside in the same manner and within 
the same time provided by statute for 
other orders. The Order shall become 
final upon service. Delivery by the U.S. 
Postal Service of the complaint and 
decision containing the agreed-to Order 
to American Hoechst’s and Celanese's 
addresses as stated in this agreement 
shall constitute service. Hoechst and 
Celanese waive any right they may have 
to any other manner of service. The 
complaint may be used in construing the 
terms of the Order, and no agreement, 
understanding, representation or 
interpretation not contained in the 
Order or the agreement may be used to 
vary or contradict the terms of the 
Order. 

8. If this agreement is accepted by the 
Commission, the Commission shall not 
seek a temporary restraining order, 
preliminary injunction, or permanent 
injunction with respect to the 
Acquisition, provided, however, that 
nothing contained in this agreement 
shall bar the Commission from further 
investigation of the Acquisition or from 
issuing an administrative complaint 
concerning any other aspect of the 
Acquisition or from seeking judicial 
relief to extend the Agreement to Hold 
Separate, to enforce the Order, to 
enforce the Agreement to Hold 
Separate, or to enforce any order arising 
from any administrative proceeding. 

9. Hoechst and Celanese have read 
the draft of complaint and Order 
contemplated hereby. They understand 
that once the Order has been issued. 


they will be required to file one or more 
compliance reports showing that they 
have fully complied with the Order. 
Hoechst and Celanese further 
understand that they may be liable for 
civil penalties in the amount provided 
by law for each violation of the Order 
after it becomes final. 

Order 

/ 

As used in this Order, the following 
definitions shall apply: 

(a) “Acquisition” means Hoechst’s 
acquisition of shares of the common and 
other voting stock of Celanese, a merger 
of Celanese with Hostachem Acquisition 
Incorporated and a merger of 
Hostachem with American Hoechst, 

(b) "Polyester staple and textile 
filament fibers" means synthetic fiber 
composed of polyethylene terephthalate. 
including both cut fiber and continuous 
filaments, used in apparel, carpeting, 
upholstery, home furnishing, or other 
textile applications, but not including 
monofilament, spunbond, sewing thread, 
and high-tenacity industrial filament 
(which includes industrial filament 
produced or sold by Celanese’s 
Industrial Fiber business unit). 

(c) “Polyester textile fiber assets and 
businesses” means assets and 
operations in the United States relating 
to the manufacture, distribution, sale, 
research and development of polyester 
staple or textile filament fibers, 
including goodwill, customer files, 
patents, know how, and the "Fortrel” 
trademark for Celanese’s and the 
“Trevira” trademark for American 
Hoechst's polyester textile fiber 
business, respectively, as well as assets 
and operations related to the 
manufacture, distribution, sale, research 
and developent of polyethylene 
terephthalate for use in the manufacture 
of polyester staple and textile filament 
fibers. 

(d) “Celanese” means Celanese 
Corporation, as it was constituted prior 
to the acquisition, including its parents, 
predecessors, subsidiaries, divisions, 
groups and affiliates controlled by 
Celanese and their respective 
successors and assigns. 

(e) “Hoechst” means Hoechst 
Aktiengesellschaft. American Hoechst 
Corporation, Hostachem Acquisition 
Incorporated, their predecessors, 
subsidiaries, divisions, groups and 
affiliates controlled by Hoechst and 
their respective directors, officers, 
employees, agents and representatives, 
and their respective successors and 
assigns. 


II 

It is ordered that: 

(A) Hoechst shall divest, absolutely 
and in good faith, within twelve months 
from the date this Order becomes final, 
either: 

1. The following portion of the 
polyester textile feber assets and 
businesses in the United States of the 
Celanese Textile Fibers Business Group, 
which group is included in the 
descriptions on parges 5-8 of the 
Cleanese Corporation 1985 Annual 
Report on Form 10-K filed with the 
Securities and Exchange Commission 
and on pages 12-13 of the 1985 Celanese 
Annual Report: 

(a) All assets at Celanese’s Florence 
(“Palmetto”), South Carolina and 
Fayetteville. North Carolina 
manufacturing facilities; 

(b) All polyester staple production 
capacity, and all polyester terephthalate 
production capacity currently used in 
the production of polyester staple, at 
Celanese's Salisbury. North Carolina 
manufacturing facility and such 
additional assets as are currently used 
at that facility in the production of 
polyester staple fiber and are requested 
by the prospective acquirer provided, 
how r ever, that Hoechst (i) is not required 
to divest the assets at the facility that 
relate to the supply, utilities and service 
arrangements and agreements that 
Hoechst is required to supply in 
accordance with the provisions of 
Paragraph II (B) 3: (ii) is only required to 
permit the acquirer to use on a 
nonexclusive basis (under a suitable 
license, lease, contract or similar 
arrangement), and is not required to 
divest, current technology or know-how 
at the Salisbury facility that is also used 
or usable in the businesses of Celanese 
or Hoechst that are not being divested; 
and (iii) will not be required to divest 
any portion of the Salisbury 
manufacturing facility, or any assets at 
that facility, it the Commission in its 
discretion determines that such 
divestiture is not requried; 

(c) Such assets at Celanese's Dreyfus 
Research Park in Charlotte, North 
Carolina as the prospective acquirer 
requests and will continue to use in 
conjunction with the operations of 
Celanese’s polyester textile fiber 
manufacturing facilities that are 
divested to that acquirer; 

(d) Two of the type 30 POY spinning 
machines and associated winding 
equipment currently located and 
operating at Celanese's plant located in 
Greenville, South Carolina that the 
acquirer intends to use to produce POY 
textile filament in the United States; 
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(e) Such other Celanese polyester 
textile fiber assets and business in the 
United States as are currently used by 
the Celanese Textile Fibers Business 
Group and are requested by the 
prospective acquirer for continued use 
in the administration, manufacture, 
distribution, sale, research and 
development, or technical support of 
polyester staple and textile filament 
fibers, except such of those assets 
specified in the following provision to 
this Paragraph II (A) 1. 

Provided, however, that Hoechst shall 
not be required to divest: 

(i) Celanese*s facilities at Shelby, 
North Carolina and (except as provided 
in II (A) 1 (d), above) Greenville, South 
Carolina, 

(ii) The “Fortrel” trademark unless the 
II A 1 properties are divested and the 
prospective acquirer requests the right 
to use that trademark and then Hoechst 
is only required to provide suitable 
licenses or similar arrangement for use 
of that trademark in the United States 
for polyester staple and textile filament 
fibers; or 

(iii) Celanese’s polyester textile fiber 
assets and businesses that satisfy the 
following conditions: (1) Either such 
assets are administrative facilities that 
are not located at the facilities or 
locations specified in paragraph II (A) 1 

(a), (b) and (c) or such assets consist of 
technology or know-how, (2) such assets 
have been used or continue to be used in 
conjunction with other assets of 
Celanese not required to be divested, 
and (3) Hoechst provides the acquirer in 
lieu of divestiture of such assets suitable 
leases, licenses or similar arrangements 
on a nonexclusive basis. 

(The foregoing assets and businesses 
are hereinafter referred to as the “II A 1 
properties.**) or 

2. All of the polyester textile fiber 
assets and businesses of American 
Hoechst, including: 

(a) All of the polyester textile fiber 
asets and businesses of Hoechst Fiber 
Industries (“HFT’), a division of 
American Hoechst; provided, however, 
Hoechst is entitled to negotiate suitable 
arrangements with the acquirer 
necessary to operate the retained assets 
and businesses relating to the 
manufacture and sale of monofilament, 
spunbond and solid-state resins; 

(b) All polyester staple and textile 
filament production capacity at 
American Hoechst’s, Spartanburg, South 
Carolina manufacturing facility and 
such additional assets as are currently 
used at that facility in the production of 
polyester staple and textile filament 
fiber and are requested by the 
propsective acquirer provided, 
however, that Hoechst (i) is not required 


to divest the assets at that facility that 
relate to the supply, utilities and service 
arrangements and agreements that 
Hoechst is required to supply in 
accordance with the provisions of 
Paragraph II (B) (3); and (ii) is only 
required to permit the acquirer to use on 
a nonexclusive basis (under a suitable 
license, lease contract or similar 
arrangement), and is not required to 
divest, current technology or know-how 
at the Spartanburg facility that is also 
used or useable in the businesses of 
Celanese of Hoechst that are not being 
divested. 

(c) All the capacity of manufacture 
polyethylene terephthalate necessary to 
ensure a self sufficiency of supply for 
the divested assets at the capacity 
levels that they currently operate: and 

(d) Such research and development 
assets at Spartanburg, South Carolina as 
the prospective acquirer requests and 
will continue to use in conjunction with 
the operations of American HoechBt’s 
polyester textile fiber manufacturing 
facilities that are divested to that 
acquirer. 

Provided, however, that Hoechst shall 
not be required to divest the “Trevira" 
trademark unless the II A 2 properties 
are divested and the prospective 
acquirer requests the right to use that 
trademark and then Hoechst is only 
required to provide suitable licenses or 
similar arrangement for use of the 
trademark in the United States for 
polyester staple and textile filament 
fibers. 

(The foregoing assets and businesses are 
hereinafter referred to as the “II A 2 
properties’*) 

(B) In conjunction with the divestiture, 
Hoechst and Celanese shall: 

1. Assign to the acquirer of the II A 1 
properties the Service Agreement dated 
March 13,1981 (and certain related 
agreements) between Celanese and 
Monsanto Company; 

2. Provide any easements and rights of 
way that are requested by the 
propspective acquirer and that facilitate 
the operation of the II A assets; 

3. Lf the polyester staple operations of 
Celanese’s Salisbury facility or the II A 
2 properties are divested, provided the 
acquirer, at fair market price, supply 
arrangements and utilities and service 
agreements (such as nitrogen, inert air, 
process and drinking water, steam, and 
waste treatment) that are requested by 
the prospective acquirer for use in 
conjunction with the assets and 
businesses sold to the acquirer; and 

4. If the II A 2 properties are divested, 
provide the acquirer, at a fair market 
prices, supply arrangements for 
terephthalic acid and 


dimethyiterephthalate that are 
requested by the prospective acquirer 
for use in conjunction with the assets 
and businesses divested to the acquirer. 

(Hereinafter referred to as “IIB agreements") 

(C) Hoechst and Celanese shall: 

1. Retain all liabilities arising from the 
operation of any of the II A properties 
that are divested through and including, 
but not following, the date of closing of 
the sale of such properties; 

2. Ensure that all persons who accept 
employment with any acquirer of the II 
A 1 properties shall become fully vested 
in their account balances under 
Celanese’s Stock Bonus and Investment 
Plan Trust; 

3. Transfer from Celanese’s pension 
planif the II A 1 properties are divested, 
or from Hoechst’s pension plan if the II 
A 2 properties are divested, to a pension 
fund(s) to be established by an acquirer 
or acquirers of those properties assets 
equal to the actuarially acquired 
liability as of the closing date, or 
otherwise secure the accrued pension 
benefits, with respect to Celanese. or, as 
the case may be, Hoechst, employees 
who accept employment with an 
acquirer or acquirers of any II A 
property; and 

4. Encourage its empllyees who are 
employed at any divested II A property 
to accept employment with any 
acquirer(s) of any II A property. 

(D) Hoechst and Celanese shall 
maintain the viability and marketability 
of the assets required to be divested and 
shall not cause or permit the 
destruction, removal or impairment of 
any assets or businesses to be divested 
except in the ordinary course of 
business and except for ordinary wear 
and tear. 

(E) II A 1 or II A 2 properties shall be 
divested to and II B agreements and 
agreements provided for in paragraph II 
(A) made with, an acquirer or acquirers, 
and only in a manner, that receives the 
prior approval of the Commission. The 
purpose of the divestiture and 
agreements is to ensure the continuation 
of the assets as ongoing, viable 
enterprises engaged in the manufacture, 
distribution, sale, research and 
development of polyester stapel and 
textile filament fibers in the United 
States and to remedy the lessening of 
competition resulting from the 
Acquisition as alleged in the 
Commission’s complaint. 

(F) If Hoechst has not divested the II 
A 1 or II A 2 properties within the 
twelve-month period specified in 11(A), 
Hoechst shall consent to the 
appointment of a trustee by the 
Commission to divest the II A 1 
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properties. In the event that the 
Commission brings an action pursuant 
to section 5(7) of the Federal Trade 
Commission Act, 15 U.S.C. 45(7), or any 
other statute enforced by the 
Commission, Hoechst shall consent to 
the appointment of a trustee in such 
action. The appointment of a trustee 
shall not preclude the Commission from 
seeking civil penalties and other relief 
available to it for any failure by Hoechst 
to comply with paragraph II (C) through 
VI of this Order. 

(G) If a trustee is appointed by the 
Commission or a court pursuant to 
Paragraph 11(F) of this Order, Hoechst 
shall consent to the following terms and 
conditions regarding the trustee’s duties 
and responsibilities: 

1. The Commission shall select the 
trustee, subject to Hoechst’e consent, 
which shall not be unreasonably 
withheld. The trustee shall be a person 
with experience and expertise in 
acquisitions and divestitures. 

2. The trustee shall have the power 
and authority to divest any II A 1 
properties or enter into any II B 
agreements and other agreements 
provide for in paragraph 11(A) that have 
not been divested or entered into by 
Hoechst within the time period for 
divestiture in paragraph 11(A). The 
trustee shall have 18 months from the 
date of appointment to accomplish the 
divestiture, which shall be subject to the 
prior approval of the Commission and, if 
the trustee is appointed by a court, 
subject also to the prior approval of the 
court. If, however, at the end of the 
eighteen-month period the trustee has 
submitted a plan of divestiture or 
believes that divestiture can be 
achieved within a reasonable time, the 
divestiture period may be extended by 
the Commission or by the court for a 
court-appointed trustee. Provided, 
however, the Commission or the court 
for a court-appointed trustee may only 
extend the divestiture period two times. 

3. The trustee shall have full and 
complete access to the personnel, books, 
records and facilities of any business 
that the trustee has the duty to divest, 
and Hoechst shall develop such 
financial or other information relevant 
to the assets to be divested as such 
trustee may reasonably request. Hoechst 
shall cooperate with the trustee, and 
shall take no action to interfere with or 
impede the trustee’s accomplishment of 
the divestiture. 

4. The power and authority of the 
trustee to divest shall be at the most 
favorable price and terms available 
consistent with the Order’s absolute and 
unconditional obligation to divest and 
the purposes of the divestiture as stated 
in paragraph 11(E). 


5. The trustee shall serve at the cost 
and expense of Hoechst on such 
reasonable and customary terms and 
conditions as the Commission or a court 
may set. The trustee shall account for all 
monies derived from the sale and all 
expenses incurred. After approval by 
the Commission or the court of the 
account of the trustee, including fees for 
his or her services, all remaining monies 
shall be paid to Hoechst and the 
trustee’s power shall be terminated. The 
trustee’s compensation shall be based at 
least in significant part on a commission 
arrangement contingent on the trustee 
divesting the trust property. 

6. Promptly upon appointment of the 
trustee and subject to the approval of 
the Commission, Hoechst shall, subject 
to the Commission's prior approval, and 
consistent with provisions of this Order, 
execute a trust agreement that transfers 
to the trustee all rights and powers 
necessary to permit the trustee to cause 
divestiture and sign agreements. 

7. If the trustee ceases to act or fails to 
act diligently, a substitute trustee shall 
be appointed. 

8. The trustee shall report in writing to 
the Commission and Hoechst every 
sixty days concerning the trustee’s 
efforts to accomplish divestiture. 

(H) The Agreement to Hold Separate, 
attached hereto and made a part hereof 
as Apprendix I, shall continue in effect 
until such time as (1) ell the II A 1 
properties, except Type 30 POY spinning 
machines at Greenville, have been 
divested by Hoechst or a trustee 
pursuant to this Order, or (2) all of the II 
A 2 properties have been divested by 
Hoechst pursuant to the Order. 

Ill 

It is further ordered that, within sixty 
days after the date of service of this 
Order, and every sixty days thereafter 
until Hoechst and Celanese have fully 
complied with the provisions of 
paragraph II of this Order, Hoechst and 
Celanese shall submit to the 
Commission a verified written report 
setting forth in detail the manner and 
form in which they intend to comply, are 
complying with, or have complied with 
that provision and those reports shall be 
accorded such confidential treatment as 
is available pursuant to section 6(f) and 
21 of the Federal Trade Commission 
Act, as amended. Hoechst and Celanese 
shall include in compliance reports, 
among other things that are required 
from time to time, a full description of 
contacts or negotiations for the 
divestiture of the paragraph II A 
properties, including the identity of all 
parties contacted. Hoechst and Celanese 
also shall include in compliance reports 
copies of all written communications to 


and from such parties, and all internal 
memoranda, reports and 
recommendations concerning 
divestiture. 

IV 

It is further ordered that for a period 
commencing on the date of service of 
this Order and continuing for ten years 
from and after the date of service of this 
Order, Hoechst shall cease and desist 
from acquiring, without the prior 
approval of the Federal Trade 
Commission, directly or indirectly, 
through subsidiaries or otherwise, assets 
used or previously used in (and still 
suitable for use in), or any interest in, or 
the whole or any part of the stock or 
.share capital of, any company engaged 
in, the manufacture, distribution, or sale 
of polyester staple and textile filament 
fibers in the United States. Provided, 
however, that these prohibitions shall 
not relate (i) to the construction of new 
facilities, (ii) to the acquisition of assets 
outside of the United States, (iii) to the 
acquisition of any interest in, or the 
whole or part of the stock or share 
capital of any company engaged in the 
manufacture, distribution or sale of 
polyester staple and textile filament 
fibers outside of the United States if 
such company has annual sales in the 
United States of less than one percent of 
the then current respective total United 
States annual sales of polyester staple 
fibers or polyester textile filament fibers 
or (iv) to the acquisition of used assets 
that Hoechst intends to relocate to 
existing or new facilities for use in 
production of polyester staple and 
textile filament fibers if such used assets 
have production capacity of less than 
one percent of the United States' then 
current respective capacity for the 
production of polyester staple fibers or 
polyester textile filament fibers. 

One year from the date of service of 
this Order and annually thereafter, 
Hoechst shall file with the Commission 
a verified written report of its 
compliance with this paragraph. 

V 

For the purposes of determining or 
securing compliance with this Order, 
and subject to any legally recognized 
privilege, upon written request and on 
reasonable notice to American Hoechst 
Corporation of Celanese made to their 
principal offices, Hoechst and Celanese 
shall permit any duly authorized 
representatives of the Commission: 

1. Access, during office hours and in 
the presence of counsel, to inspect and 
copy all books, ledgers, accounts, 
correspondence, memoranda and other 
records and documents in the 
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possession or under the control of 
Hoechst or Celanese relating to any 
matters contained in this Order; and 

2. Upon five days’ notice to American 
Hoechst Corporation or Celanese and 
without restraint or interference from 
them, to interview officers or employees 
of Hoechst or Celanese, who may have 
counsel present, regarding such matters. 

VI 

It is further ordered that Hoechst and 
Celanese shall notify the Commission at 
least thirty days prior to any change in 
the corporation such as dissolution, 
assignment or sale resulting in the 
emergence of a succesor corporation, 
the creation or dissolution of 
subsidiaries or any other change that 
may affect compliance obligations 
arising out of this Order. 

Before Federal Trade Commission 

(File No. 871-0018] 

Agreement to Hold Separate 

In the Matter of Hoechst 
Aktiengesellschaft. a corporation, American 
Hoechst Corporation, a corporation, and 
Celanese Corporation, a corporation. 

Agreement dated as of February 19. 
1987 (the “Agreement”), by and between 
Hoechst Aktiengesellschaft, a 
corporation organized and existing 
under the laws of the Federal Republic 
of Germany, whose executive offices are 
located at 6230 Frankfurt (Main) 80, 
Federal Republic of Germany. American 
Hoechst Corporation, a corporation 
organized and existing under the laws of 
the State of Delaware, whose executive 
offices are located at 1041 Route 202-206 
North, Somerville. New Jersey 08876, 
(collectively “Hoechst”), Celanese 
Corporation, a corporation organized 
and existing under the laws of the State 
of Delaware, whose executive offices 
are located at 1211 Avenue of the 
Americas, New York. New York 10036 
(“Celanese”) and the Federal Trade 
Commission (“the Commission”), an 
independent agency of the United States 
Government, established under the 
Federal Trade Commission Act of 1914, 
15 U.S.C. 41. et seq. (collectively, the 
“Parties”). 

Premises 

Whereas, Hoechst pursuant to an 
agreement dated November 2,1986, 
announced a tender offer for ail of the 
outstanding shares of Celanese (“the 
Acquisition”); and 

Whereas, the Commission is now 
investigating the transaction to 
determine if the Acquisition would 
violate any of the statutes enforced by 
the Commission; and 


Whereas, if the Commission accepts 
the attached Agreement Containing 
Consent Order (“Consent Order”) the 
Commission must place it on the public 
record for a period of at least sixty days 
and may subsequently withdraw such 
acceptance pursuant to the provisions of 
5 2.34 of the Commission’s Rules; and 

Whereas, the Commission is 
concerned that if an understanding is 
not reached preserving the status quo 
ante of Celanese’s polyester fiber assets 
and businesses during the period prior 
to the divestiture of the properties (“II A 

I properties” or “II A 2 properties”) and 
the entering into of agreements (“II B 
agreements”) and other agreements 
required by the Consent Order or the 
Acquisition is not preliminarily 
enjoined, divestiture resulting from any 
proceeding challenging the legality of 
the Acquisition might not be possible or 
might be a less than effective remedy; 
and 

Whereas, the Commission is 
concerned that if the Acquisition is 
consummated, it will be necessary to 
preserve the Commission’s ability to 
require the divestiture of the II A 1 
properties and the Commission’s rights 
to seek to restore Celanese’s Textile 
Fibers Business Group as a viable 
competitor. 

Whereas, the purpose of this 
Agreement and the Consent Order is to 
preserve Celanese’s Fiber Business 
Group as a viable operation pending the 
divestiture of the II A 1 properties or the 

II A 2 properties as viable, ongoing 
enterprises, in order to remedy any 
anticompetitive effects of the 
Acquisition and to preserve Celanese’s 
Fibers Business Group as a viable 
operation in the event that divestiture of 
the II A 1 or II A 2 properties is not 
achieved; and 

Whereas, Hoechst’s and Celanese’s 
entering into this Agreement shall in no 
way be construed as an admission by 
Hoechst or Celanese that the 
Acquisition is illegal; and 

Whereas, Hoechst and Celanese 
understand that no act or transaction 
contemplated by this Agreement shall 
be deemed immune or exempt from the 
provisions of the antitrust laws or the 
Federal Trade Commission Act by 
reason of anything contained in this 
Agreement. 

Now, therefore, the Parties agree as 
follows: 

1. Hoechst and Celanese agree to 
execute and be bound by the attached 
Consent Order. 

2. Hoechst and Celanese agree that 
from the date the Commission approves 
this Agreement: 

(i) Until three business days after the 
Commission withdraws its acceptance 


of the Consent Order pursuant to the 
provisions of § 2.34 of the Commission’s 
Rules; or 

(ii) If the Commission within 120 days 
after publication in the Federal Register 
of the Consent Order finally accepts 
such order, until such time all of the II A 

I properties, except the Type 30 POY 
spinning machines at Greenville, or the 

II A 2 properties have been divested and 
all the II B agreements and other 
agreements provided for in paragraph II 
A of the Order have been entered into 
by Hoechst or until the expiration of the 
time period during which a trustee may 
attempt to divest the II A 1 properties 
and enter into II B agreements and other 
agreements as provided in Paragraph II 
(G) 2 of the Consent Order. 

Hoechst shall hold separate and apart 
Celanese’s Fibers Business Group 
assests and businesses in the United 
States, which consists of the domestic 
Textile Fibers, Industrial Fibers and 
Smoking Products and Administration 
business units, and which is included in 
the descriptions on pages 5-6 of the 
Celanese Corporation 1985 Annual 
Report on Form 10-K, filed with the 
Securities and Exchange Commission, 
and on pages 12-13 of the 1985 Celanese 
Annual Report, (the assets and 
businesses to be held separate are 
collectively referred to hereinafter as 
“CFBG”), subject to the following terms 
and conditions: 

a. Hoechst shall not exercise direction 
or control over, or influence directly or 
indirectly, any of CFBG’s assets and 
businesses; provided, however, that 
Hoechst may exercise only such 
direction and control over CFBG as is 
necessary to assure compliance with 
this Agreement and to assure that CFBG 
observes the provisions of Article VI of 
the merger agreement entered into by 
Hoechst and Celanese on November 2, 
1986 (the “Merger Agreement”) which 
shall continue to apply to CFBG during 
the term of this Agreement; 

b. Except as required by law and 
except to the extent that necessary 
information is exchanged in the course 
of evaluating the Acquisition, defending 
litigation, or negotiating agreements to 
dispose of assets, Hoechst shall not 
receive or have access to, or the use of, 
any “Material confidential information” 
relating to CFBG assets and businesses 
not in the public domain, except as such 
information would be available to 
Hoechst in the normal course of 
business if the acquisition had not taken 
place. Any such information that is 
obtained pursuant to this subparagraph 
shall not be used for the purposes set 
out in this subparagraph. (“Material 
confidential information” as used herein 
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means competitively sensitive or 
proprietary information not 
independently known to Hoechst from 
sources other than Celanese and 
includes, but is not limited to. customer 
lists, price lists, marketing methods, 
know-how. patents, technologies, 
processes or other trade secrets.) 

c. Hoechst shall not change the 
composition of the management of 
CFBG assets and businesses except that 
the current Celanese directors or 
employees of CFBG serving on the “New 
Board” (as defined in paragraph 2 (e)) 
shall have the power to remove 
employees for cause; and except that 
appropriate steps may be taken to deal 
with any conflict of interest that may 
arise if managers of one or more 
businesses at CFBG become members of 
any bidding group or other entity 
interested in acquiring some or all of the 
assets or businesses to be divested. The 
domestic Smoking Products business 
unit within CFBG shall be entitled to 
continue to coordinate its operations 
with foreign smoking products 
businesses of Celanese in the same 
manner and extent as has been done 
prior to the effective date of this 
Agreement. Hoechst and CFBG shall 
maintain the viability and marketability 
of CFBG’s assets and businesses and 
shall not sell, transfer, encumber, or 
otherwise impair their marketability or 
viability (other than in the normal 
course of business or pursuant to 
paragraph 2 (f)); 

d. All material transactions, out of the 
ordinary course of business and not 
precluded by paragraph 2(a)-(c), shall be 
subject to a majority vote of the New 
Board (as defined in paragraph 2 (e)). 
except that transactions in the 
consideration of which New Board 
members from Hoechst may participate 
shall require the concurrence of those 
Hoechst members of the New Board to 
the extent such transactions were not 
approved at the time the Merger 
Agreement was executed; 

e. Hoechst or Celanese shall adopt 
new articles of incorporation and by¬ 
laws (that are not inconsistent with 
other provisions of this Agreement) and 
Hoechst shall elect a new Board of 
Directors for CFBG (“New Board”) once 
Hoechst is a majority shareholder of 
Celanese. Hoechst may elect any 
number of directors to the Board; 
provided, however, that such Board 
shall consist of at leas six current 
Celanese directors or employees of 
CFBG and no more than two Hoechst 
directors, officers, employees, or agents. 
Except as permitted by this Agreement, 
the directors of the New Board who are 
also Hoechst directors, officers, 


employees or agents, shall not receive in 
their capacity as directors of the New 
Board material confidential information 
relating to CFBG and shall not disclose 
any such information they may receive 
under this Agreement to Hoechst or use 
it to obtain any advantage for Hoechst. 
The Directors of the New Board who are 
also Hoechst directors, officers, 
employees, or agents, shall enter a 
confidentiality agreement prohibiting 
disclosures of confidential information. 
Such directors shall participate in 
matters which come before the New 
Board only for the limited purpose of 
considering a capital investment or 
other transaction exceeding $5,000,000 
and carrying out Hoechst’s and CFBG's 
responsibility to assure that the II A 1 
properties are divested, if Hoechst 
determines to divest the II A 1 
properties, and, until divested, CFBG’s 
responsibility to assure that the II A 1 
properties are maintained in such 
manner as will permit their divestiture 
as ongoing, viable assets. Except as 
permitted by this Agreement, such 
directors shall not participate in any 
matter, or attempt to influence the votes 
of the other directors of the New Board 
with respect to any matter, that would 
involve a conflict of interest if Hoechst 
and CFBG were separate independent 
entities. Meetings of the New Board 
during the term of this Agreement shall 
be stenographically transcribed and the 
transcripts retained until two years after 
the termination of this Agreement; 

f. The New Board shall not dispose of 
any assets of the Industrial Fibers or, 
Smoking Products business units, or any 
other assets or businesses of CFBG that 
Hoechst is not obligated to divest 
pursuant to Paragraph II (A) 1 of the 
Consent Order without Hoechst’s prior 
consent. However, nothing in this 
Agreement shall prevent the New Board 
from negotiating or entering into 
agreements to dispose of CFBG’s 
polyester textile fiber assets and 
businesses (as defined in Paragraph I (c) 
of the Consent Order) that Hoechst is 
required to divest under Paragraph II (A) 
1, provided that any such agreements 
with respect to those assets and 
business are consistent with the purpose 
for which the Agreement to Hold 
Separate has been entered into and 
conditioned on and not consummated 
prior to final approval by the 
Commission. 

g. A majority of the New Board may 
declare a prudent dividend if such 
dividend would not impair CFBG’s 
ongoing business or impair the ability to 
divest the II A 1 properties. Except for 
such dividend payment, all earnings and 
profits of CFBG shall be accounted for 


and retained separately in CFBG, 
provided that nothing in this Agreement 
shall be deemed to prevent CFBG from 
participating in the centralized cash 
management function currently 
employed by Celanese, or any 
substantially equivalent arrangement 
created by Hoechst or Celanese. as long 
as the cash belonging to CFBG remains 
separately identified and freely 
accessible to CFBG; 

h. CFBG shall provide the Commission 
and Hoechst with monthly financial 
statements in the same form and content 
as CFBG would be required to file 
periodically with the Securities and 
Exchange Commission and the New 
York Stock Exchange if CFBG were a 
publicly-held company whose stock 
were listed and traded on the New York 
Stock Exchange; 

i. If the Commission seeks in any 
proceeding to compel Hoechst to divest 
itself of the shares of Celanese capital 
stock it may acquire, or compel Hoechst 
to divest itself of any assets that if may 
hold, or to seek any other injunctive or 
equitable relief, neither Hoechst nor 
Celanese shall raise an objection based 
upon the expiration of the applicable 
Hart-Scott-Rodino Antitrust 
Improvements Act waiting periods or 
the fact that the Commission has 
permitted the Celanese capital stock to 
be acquired and a formal merger 
concluded pursuant to the terms of this 
Agreement. Hoechst and Celanese also 
waive all rights to contest the validity of 
this Agreement. 

3. For the purpose of determining or 
securing compliance with this 
Agreement, subject to any legally 
recognized privilege, and upon written 
request with reasonable notice to 
American Hoechst Corporation or 
Celanese made to their principal offices, 
Hoechst and Celanese shall permit any 
duly authorized representative or 
representatives of the Commission: 

a. Access during the office hours of 
Hoechst or Celanese, in the presence of 
counsel, to inspect and copy all books, 
ledgers, accounts, correspondence, 
memoranda and other records and 
documents in the possession or under 
the control of Hoechst or Celanese 
relating to compliance with this 
Agreement; 

b. Upon five days notice to American 
Hoechst Corporation or Celanese and 
without restraint or interference from 
them, to interview officers or employees 
of Hoechst or Celanese, who may have 
counsel present, regarding any such 
matters. 

Any information or documents 
furnished to or obtained by the 
Commission from Hoechst or Celanese 
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shall be accorded such confidential 
treatment as is available pursuant to 
sections 6(f) and 21 of the Federal Trade 
Commission Act, as amended. 

4. This Agreement shall not be binding 
until approved by the Commission. 

Robert D. Paul, 

General Counsel. Federal Trade Commission, 
Washington, DC20530. 

Dieter zu Loye, 

Attorney-in-fact, Hoechst Aktiengcsellschaft, 
6230 Frankfurt (Main) 80, Federal Republic of 
Germany. 

Dieter zu Loye. 

President, American Hoechst Corporation, 
1041 Route 202-206, North Somerville. New 
Jersey 08876. 

John D. Macomber, 

Chairman and CEO. Celanese Corporation, 

1211A venue of the Americas, New York. New 
York 10036. 

Analysis to Aid Public Comment on 
Provisionally Accepted Consent Order 

The Federal Trade Commission has 
accepted for public comment from 
I loechst Aktiengesellschaft, American 
Hoechst Corporation, and Celanese 
Corporation an agreement containing 
consent order. This agreement has been 
placed on the public record for sixty 
days for reception of comments from 
interested persons. 

Comments received during this period 
will become part of the public record. 
After sixty days, the Commission will 
again review the agreement and the 
comments received, and will decide 
whether it should withdraw from the 
agreement or make final the agreement’s 
order. 

The Commission’s investigation of 
this matter concerns the proposed 
acquisition by American Hoechst 
Corporation, a wholly owned subsidiary 
of Hoechst Aktiengesellschaft, 
(collectively "Hoechst”) of all of the 
capital stock of Celanese Corporation 
("Celanese”). Hoechst and Celanese are 
producers of polyester Fibers, polyester 
polymers, poiyacetal polymers, and 
other chemical products. Hoechst and 
Celanese manufacture, distribute, and 
sell polyester staple and polyester 
filament in the United States and in 
various countries outside the United 
States. 

The agreement containing consent 
order would, if issued by the 
Commission, settle the complaint that 
alleges an anticompetitive effect in the 
polyester staple market and the textile 
polyester Filament market in the United 
States as a whole. 

The Commission has reason to believe 
that the acquisition would have an 


anticompetitive effect in the United 
States markets for polyester staple and 
for textile polyester filament and would 
violate section 7 of the Clayton Act and 
section 5 of the Federal Trade 
Commission Act, unless an effective 
remedy eliminates the anticompetitive 
effect. 

The order accepted for public 
comment contains provisions requiring 
the divestiture of either: (1) A portion of 
the polyester textile fiber assets and 
businesses in the United States of 
Cleanese, including Celanese’s polyester 
staple plants located at Palmetto 
(Florence), South Carolina, and 
Salisbury, North Carolina, Celanese’s 
textile polyester filament plant located 
at Fayetteville. North Carolina, certain 
textile polyester Filament production 
equipment at Greenville, South Carolina, 
and other related Celanese assets, 
including Celanese’s textile polyester 
fiber research, development, technical 
service, and quality control assets and 
operations located at Charlotte, North 
Carolina, as requested by the 
prospective acquirer of the divested 
plants; or (2) all polyester textile Fiber 
assets and businesses of American 
Hoechst, including the polyester textile 
fiber assets and businesses of Hoechst 
Fiber Industries, a division of American 
Hoechst, and Hoechsts’s polyester 
staple and textile polyester filament 
plants and associated polyester polymer 
capacity located at Spartanburg, South 
Carolina, and other related Hoeschst 
assets including Hoechst’s textile 
polyester fiber research, development, 
technical service, and quality control 
assets and operations located at 
Spartanburg, South Carolina, as 
requested by the prospective acquirer of 
the divested plants. In addition, the 
order requires Hoechst to enter into 
certain agreements, including leases and 
licenses, as requested by the prospective 
acquirer(s) of the divested assets. 

Under the terms of the Order, Hoechst 
must complete the required divestitures 
within 12 months of the date the order 
become final. If Hoechst fails to 
complete the required divestitures 
within the twelve-month period, 

Hoechst shall consent to the 
appointment of a trustee, who would 
have eighteen additional months to 
divest the Celanese assets and 
businesses. Any proposed divestiture 
pursuant to the order must be approved 
by the Federal Trade Commission after 
the divestiture proposal has been placed 
on the public record for reception of 
comments from interested persons. 

For a period of ten years from its 
effective date, the order would also 
prohibit Hoechst from acquiring, without 
prior Commission approval, assets or 


any interest in any company engaged in 
the manufacture, distribution, or sale of 
polyester staple or textile polyester 
filament in the United States. 

It is anticipated that the provisions of 
the order would resolve the competitive 
problems alleged in the complaint. 

The purpose of this analysis is to 
invite public comment concerning the 
consent order and any other aspect of 
the acquisition, including the effects of 
the acquisition upon competition in any 
other product market. In this regard, the 
agreement containing consent order 
makes clear that nothing in the 
agreement shall bar the Commission 
from further investigation or from 
issuing an administrative complaint 
concerning any other aspect of the 
acquisition. In addition to other issues, 
public comment is invited regarding the 
most suitable disposition of the 
Celanese Salisbury, North Carolina, 
polyester staple plant in order to best 
promote competition in the manufacture, 
distribution, and sale of polyester staple 
and textile polyester fiber in the United 
States. Aided by the public comment on 
this issue, the Commission will give 
further consideration to whether 
competition in the textile polyester fiber 
industry would be most enhanced by 
divesting the Salisbury plant together 
with Celanese’s Palmetto and 
Fayetteville plants to an acquirer 
divesting the plants separately; or 
permitting Hoechst to retain the 
Salisbury plant in addition to Celanese's 
polyester fiber plants located at Shelby. 
North Carolina, Greenville, South 
Carolina, and Millhaven. Ontario. 
Canada. 

This analysis is not intended to 
constitute an official interpretation of 
the agreement and order or to modify its 
terms in any way. 

Emily H. Rock, 

Secretary. 

(FR Doc. 87-4560 Filed 3-4-67; 8:45 am) 
BILLING CODE 6750-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

17 CFR Parts 1,15,19 and 150 

Revision of Federal Speculative 
Position Limits 

agency: Commodity Futures Trading 
Commission. 

action: Proposed rulemaking. 

summary: The Commodity Futures 
Trading Commission ("Commission") 
has long established and enforced under 
its rulemaking authority speculative 
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position limits for futures contracts on 
various agricultural commodities. These 
limits were first established by the 
Commodity Exchange Authority, the 
Commission's predecessor agency. The 
Commission believes that it is 
appropriate to reexamine the particular 
levels set for Federal speculative 
position limits at this time. 

In this regard, the Commission has 
reviewed these position limits and is 
proposing amendments to these rules. 
Generally, these amendments maintain 
the current speculative position limit 
levels for the delivery months and 
increase limit levels for the deferred 
months in selected contracts. In 
addition, certain reporting requirements 
are being modified in connection with 
these revisions. The Commission is 
requesting comment on these rule 
amendments. 

date: Comments must be received by 
June 3,1987. 

address: Comments should be sent to 
the Office of the Secretariat, Commodity 
Futures Trading Commission, 2033 K 
Street, NW., Washington, DC 20581 and 
should make reference to “Revision of 
Federal Speculative Position Limits." 

FOR FURTHER INFORMATION CONTACT: 
Blake Imel, Deputy Director, or Paul M. 
Architzel, Chief Counsel, Division of 
Economic Analysis, Commodity Futures 
Trading Commission, 2033 K Street, 

NW., Washington, DC 20581, (202) 254- 
3201 or 254-6990, respectively. 
SUPPLEMENTARY INFORMATION: 

I. Background 
A. Regulatory framework 

Speculative position limits have been 
a tool for the regulation of the futures 
markets for over half a century. During 
this time, the Congress consistently has 
expressed confidence in the use of 
speculative position limits as an 
effective means of preventing 
unreasonable or unwarranted price 
fluctuations. Indeed, one purpose of the 
Commodity Exchange Act, 7 U.S.C. 1 et. 
sec . (1982) (“Act"), is 

to provide a measure of control over those 
forms of speculative activity which too often 
demoralize the markets to the injury of 
producers and consumers and the exchanges 
themselves. 

(H R. Rep. No. 421, 74th Cong.. 1st Sess. 

1 (1935).) 

In this regard, section 4a(l) of the Act, 
7 U.S.C. 6a(l), states that: 

(excessive speculation in any commodity 
under contracts of sale of such commodity for 
future delivery made on or subject to the 
rules of contract markets causing sudden or 
unreasonable fluctuations or unwarranted 
changes in the price of such commodity, is an 


undue and unnecessary burden on interstate 
commerce in such commodity. 

Accordingly, the Congress provided 
the Commission with the authority to 

fix such limits on the amount of trading 
which may be done or positions which may 
be held by any person under contracts of sale 
of such commodity for future delivery on or 
subject to the rules of any contract market as 
the Commission finds are necessary to 
diminish, eliminate, or prevent such burden. 

Section 4a(l) of the Act. 

The Commission’s predecessor 
agency, the Commodity Exchange 
Authority, promulgated speculative 
position limits for futures contracts on 
many of those commodities which were 
then regulated under the Act. These 
included speculative position limits on 
corn, wheat, other grains, cotton, 
soybeans and other agricultural 
commodities. See. 17 CFR Part 150. 

These Federal speculative position 
limits were, and currently are, set 
generically by commodity. Each 
contains a limit on net positions held in 
any one future and in all-futures- 
combined, a hedge exemption and, 
pursuant to amendments added by the 
Commission in 1984, a provision 
subjecting positions which are spread or 
arbitrage positions between futures and 
option contracts to exchange-set 
speculative position limits approved 
pursuant to § 1.61 of the Commission's 
rules. As part of this regulatory 
structure, traders are required to file 
futures and cash market reports with the 
Commission. See, 17 CFR Parts 15,18 
and 19. With the exception of the 1984 
amendments relating to options, 1 the 
Federal speculative position limits have 
remained largely unchanged from the 
time of their adoption by the 
Commission. 

That is not to say, however, that the 
Commission has been inactive with 
regard to speculative limit policy. To the 
contrary, the Commission periodically 
has revised its speculative position limit 
policies. For example, the Commission 
redefined “hedging,'' 42 FR 2748 (August 
24.1977), raised speculative position 
limits in wheat, 41 FR 35060 (Auqust 19, 
1976), and published a policy statement 
on aggregation, 44 FR 33839 (June 13, 
1979). Since 1980 and continuing to the 
present, the Commission has undertaken 
a systematic and thorough 
reexamination of its speculative position 


1 Amendments to the Federal speculative position 
limits were made by the Commission in 1984 in 
conjunction with the Commission’s pilot program 
for the trading of options on futures contracts on 
domestic agricultural commodities. 49 FR 2752 
(January 23.1984). These amendments (49 FR 26825 
(October 22.1984)) permitted exemptions for spread 
positions between futures and options as specified 
in exchange rules approved by the Commission. 


limit policy. As part of this 
reexamination, the Commission 
promulgated Rule 1.61,17 CFR 1.61. This 
rule requires that all contract markets 
not subject to Federal speculative 
position limits adopt, and enforce, 
exchange-set speculative position limits. 

The Commission believes that it is 
appropriate to reexamine the particular 
levels set for Federal speculative 
position limits at this time. In this 
regard, it should be noted that the 
Congress, during the Commission's 1986 
re-authorization, agreed that this issue 
should be addressed. During 
subcommittee hearings, several 
witnesses urged the Commission to 
reexamine Federal speculative position 
limits. In reporting on this testimony, the 
House of Representatives’ Committee on 
Agriculture stated that: 

The Committee understands that, in 
developing and implementing policies on 
speculative position limits, the Commission is 
properly mindful of the potential effects on 
the integrity of the futures and options 
markets and related cash markets. However, 
consistent with the foregoing, the Committee 
believes that, given the changes in the nature 
of these markets and the influx of new 
market participants over the last decade, the 
Commission should reexamine the current 
levels of speculative position limits with a 
view toward elimination of unnecessary 
impediments to expanded market use. 

(H.R. Report No. 624, 99th Cong., 2d 
Sess. 44 (1986).) 

On September 4,1986, the Commission 
published an Advance Notice of 
Proposed Rulemaking regarding the 
possible revision of Federal speculative 
position limits. 51 FR 31648. In that 
request for public comment, the 
Commission posed eight questions. 

These questions included requests for 
comment on general issues, such as 
whether revisions to speculative 
position limits were necessary, and on 
specific questions regarding particular 
exemptions currently applicable to 
certain commodities. The comment 
period closed on November 3,1986, and 
56 comments were received by the 
Commission as of February 1,1987. 

Commentors can be divided into four 
categories—agricultural producers and 
producer associations, commercial users 
and their associations, exchanges, and 
professional futures trading interests 
such as futures commission merchants 
and commodity trading advisors 
(including attorneys with futures related 
practices). Of the 56 commentors. 31 (55 
percent) can be classified as agricultural 
producers or producer associations. The 
next largest number of commentors are 
commercial market users and their 
associations, 11 respondents (20 
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percent), and professional futures 
trading interests. 10 respondents (18 
percent). Finally, four commodity 
exchanges commented. One exchange, 
the Chicago Board of Trade (“CBT’j, 
included as part of its comment a 
petition for proposed rulemaking 
regarding the level of Federal 
speculative position limits. 

B. Petitions for Rulemaking and 
Comments 

The Commission has received 
petitions for rulemaking from the New 
York Cotton Exchange [“NYCE”) and 
the CBT. These petitions request certain 
increases in the current Federal 
speculative position limits. The NYCE 
submitted petitions on April 22,1980, 
May 19.1982. and February 8.1985 to 
raise the speculative position limits in 
cotton. The most recent petition from the 
NYCE would increase speculative 
position limits on cotton in the 
individual futures months, except the 
spot month, to four times the present 
level—1,200 contracts. The exchanqe 
also proposes to raise the all-futures- 
combined level for cotton to ten times 
the current level—3,000 contracts. 

Generally, those involved in the 
cotton trade, both as producers and 
commercial market users, supported an 
increase in the speculative position 
limits for cotton. However, most of those 
commentors did not advocate specific 
levels, while others supported moderate 
increases, significantly less than those 
suggested by the NYCE in its petition. 

Two Chicago Board of Trade petitions 
for rulemaking are pending. The first, 
dated July 24,1986. petitions the 
Commission to bring soybean oil and 
soybean meal futures contracts under 
Federal speculative position limits. 

These limits are currently set and 
enforced by the CBT. The CBT limits in 
soybean oil and soybean meal futures 
contracts are long-standing and, as 
noted above, pre-date the Commission’s 
requirement in Rule 1.61.17 CFR 1.61, 
that exchanges set speculative position 
limits for all contract markets not 
subject to Federal speculative position 
limits. In petitioning the Commission to 
bring soybean oil and soybean meal 
futures contracts under Federal 
speculative position limits, the CBT 
reasoned that: 

By amending Part 150 of CFTC regulations 
as proposed, the Commission would be 
providing consistency with all other 
agricultural commodities traded at the CBOT. 
Federal speculative position limits for all 
other agricultural commodities traded at the 
CBOT, with the exception of soybeans, have 
been in effect since 1938. 

Petition for rulemaking of the Chicago 
Board of Trade, dated July 24,1986. 


The second CBT petition for 
rulemaking was included as part of the 
CBT’s response to the Advance Notice 
of Proposed Rulemaking. This petition, 
dated November 7,1986, proposed that 
the current individual futures-month 
limit be retained, including the spot 
month limit, and that the all-futures- 
combined limit be deleted. The effect of 
this proposal would be to increase the 
permissible overall size of positions 
seven or eight times their current levels. 
In its petition, the CBT argues that larger 
speculative position limits are necessary 
to attract to these markets 
professionally managed funds. These 
speculative funds are needed, in the 
opinion of the CBT, as a result of 

A redistribution of the Board of Trade's 
agricultural futures trading volume and open 
interest from deferred contract months to 
nearby ones. . . . fTpie Board of Trade is 
thus requesting that each speculative trader 
be allowed to bold or control the current 
position limit in each contract month. . . „* 
The CBTs perition covers oats, 
soybeans, corn, and wheat. 

The CBT states that its petition ia 
intended to provide greater liquidity in 
deferred months. The CBT reasoned that 
one notable trend since the Economic 
Recovery Tax Act of 1981 has been an 
increase in trading in the nearby 
contract months at the expense of 
deferred months. By maintaining the 
current individual month limit and 
removing the all-futures-combined limit, 
the CBT would hope to redistribute 
liquidity across more trading months. 

Several commentors, with greatly 
varying opinions, commented on the 
CBTs petition for rulemaking. One, an 
exchange, supported the CBTs proposal 
unreservedly. Other commentors agreed 
that illiquidity in the more distant 
trading months was indeed a problem 
which might be addressed by revisions 
to speculative position limits. These 
commentors noted that, to the extent 
managed speculative funds were 
attracted to these markets by increased 
speculative position limit levels, 
additional liquidity in deferred months 
might be expected. 

However, some commentors 
disagreed with this assumption. In 
particular, one commercial user of the 
market noted that: 

The proposed increase not only may fail to 
accomplish its purpose, but may in fact have 
a negative impact on orderly market 
behavior. It is our opinion based on past 
market observation that liquidity in futures is 


* The CBT previously had submitted petitions for 
rulemaking which maintained the current regulatory 
scheme but proposed to raise current levels. Those 
petitions, however, were withdrawn shortly before 
the Commission's Advance Notice of Proposed 
Rulemaking was published in the Federal Register. 


not equatible [sicj with speculative position 
limits, but rather is more a function of general 
market conditions. 

. . . The proposed increase, as we 
understand it, does not appear to assure 
improved volume in those (deferred) 
contracts unless regulations require even 
maximum distribution among future months. 
As a general rule volume and open interest in 
deferred contracts is somewhat limited 
simply because of greater uncertainty 
regarding the fundamentals which will 
govern those months in the future. 

A number of commercial users of the 
futures market believed that the CBTs 
approach resulted in increases that were 
far too large for these markets. Although 
these commentors supported increasing 
speculative position limits, they opined 
that increases which were more 
moderate than the CBTs proposal 
should be effectuated. 

Finally, many agricultural producers 
opposed any increase in speculative 
position limits. Of the twenty-four 
comments received from individual 
grain producers, all opposed any 
increase fn Federal speculative position 
limits. Some of these comments 
generally raised concerns that higher 
speculative position limits would allow 
additional short speculators and more 
“paper bushels," thereby depressing 
prices. Other producers reasoned that 
increasing the volume of trading could 
increase price volatility to the 
disadvantage of the producer. One 
commentor. a large producer 
association, stated that: 

To increase position limits at the present 
time, given the producers’ suspicions of the 
market—the concern of the cattle industry is 
a good case in point—may be damaging to 
the futures exchanges. It may erode the level 
of trust agricultural producers have in the 
CFTC. 

The results could adversely effect [sic] the 
futures market ability to provide any 
semblance of reliable pricing for 
commodities. 

This commentor further stated that 
speculative position limits should not be 
raised unless the volume of cash market 
trading warrants such changes, the 
number of traders is insufficient to 
maintain the liquidity and efficiency of 
the futures markets, such changes are in 
the agricultural sector’s best interest, 
and manipulative abuses can be 
avoided. 

II. Structure of Speculative Position 
Limits Proposed by the Commission 

The Commission has considered 
carefully the Petitions for Rulemaking of 
the NYCE and the CBT and the 
comments received from members of the 
public. It is apparent that the overall 
size of the positions which could result 
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from these proposals are not justifiable 
under any criteria currently used by the 
Commission in setting speculative 
position limits. As the Commission 
noted when it adopted Commission Rule 
1.61,17 CFR1.81, 

The prevention of large and/or abrupt price 
movements which are attributable to 
extraordinarily large speculative positions is 
a Congressionally endorsed regulatory 
objective of the Commission. Further, it is the 
Commission's view that this objective is 
enhanced by speculative position limits since 
it appears that the capacity of any contract 
market to absorb the establishment and 
liquidation of large speculative positions in 
an orderly manner is related to the relative 
size of such positions, i.e., the capacity of the 
market is not unlimited. 3 

(44 FR 50938, 50940 (October 16.1981).) 

The Commission continues to support 
this view. Accordingly, despite the 
NYCE’s and CBT’s argument that the 
proposals result in spot month positions 
which are no larger than currently 
permitted, the exchanges have not 
submitted data which would indicate 
that these markets can absorb, without 
any adverse effects, overall speculative 
positions of the magnitude suggested. 

Nevertheless, the Commission is 
proposing to raise both the individual 
month limits and the all-futures- 
combined limits in the NYCE’s cotton #2 
contract and in three of the four 
commodities addressed in the CBT’s 
November 7,1986 petition, as well as in 
the soybean oil and soybean meal 
contracts. As discussed in greater detail 
below, the relevant data justify such 
increases. With respect to whether the 
all-futures-combined level should be set 
higher than the individual futures month 
limit, the Commission recognizes 
generally that a higher all-futures- 
combined level may increase liquidity in 
the deferred months. After fully and 
carefully considering the issue and 
studying the relevant data, the 
( ommission is proposing to incorporate 
that philosophy into the structure of 
federal speculative position limits. In 
this regard, the Commission is proposing 
that the all-futures-combined limits be 
set higher than the individual month 
limits in all cases in which higher 
individual month limits are proposed. 

The Commission also is proposing 
that, for all contracts, the speculative 
position limits immediately preceding 
and during the spot month remain 
unchanged. Based upon its analysis of 
current deliverable supply and the 
history of various spot month 


Although Commission Rule 1.61 relates to the 
criteria for exchange-set speculative position limits, 
the criteria for setting speculative position limits 
which it elucidates are applicable equally to 
cderally set speculative position limits. 


expirations, it appears that current 
position limit levels should be 
maintained in the spot month. Raising 
such levels might increase possible 
congestion in these markets. This 
proposal is supported by many 
commentors who recommended that the 
Commission approach raising 
speculative position limits, particularly 
in the spot months, cautiously. And, as 
the House Committee on Agriculture 
noted, the Commission's restructuring of 
speculative position limits, if 
undertaken, "need not result in any 
increase in position limits in spot 
months." H.R. Report No. 624, 99th 
Cong., 2d Sess. 45 (1986). 

The Commission is proposing several 
additional, significant changes to the 
current structure of speculative position 
limits. One such change is the 
Commission’s proposal to set 
speculative position limits by contract 
rather than on a generic commodity 
basis. Currently, speculative position 
limits are set according to broad 
commodity classifications, such as 
wheat. In reviewing the volume and 
distribution of speculative position sizes 
for various markets, however, it appears 
that there are vast differences among 
the contracts for the same or similar 
commodities. Accordingly, it would 
appear inappropriate to set a single 
speculative position limit for all markets 
trading the same or similar commodities. 
A single, commodity-wide speculative 
position limit would result in either a 
speculative position limit which was too 
low for certain contracts or far higher 
than other contracts could conceivably 
warrant or likely absorb. 

This structural change in speculative 
position limits will apply most directly 
to the various wheat contracts. 

Currently, wheat is traded on the CBT 
and MidAmerica Commodity Exchange 
(‘‘MCE’’), hard winter wheat on the 
Kansas City Board of Trade ("KCBT"), 
and hard red spring wheat on the 
Minneapolis Grain Exchange ("MGE"). 
Although these contracts are not 
necessarily identical, each currently is 
covered by the same, broadly defined 
speculative position limit for "wheat." 
Under the proposed rules, each of these 
contracts would have an individually 
specified speculative position limit. 

Federal speculative position limits, as 
proposed, will therefore apply 
separately to each type of contract 
traded, even if such contracts are traded 
on a single exchange pursuant to a 
single, broad commodity designation. 4 


4 This treatment is similar to that adopted by the 
Commission for exchange-set speculative position 
limits. As the Commission noted in adopting Rule 


Thus, the speculative position limit for 
cotton No. 2 traded on the NYCE is 
being amended, but other cotton 
contracts, such as the NYCE’s cotton 
No. 1, in addition to the cotton contract 
designated on the Chicago Rice and 
Cotton Exchange (CRCE), will be treated 
separately. 5 

The proposal to set speculative 
position limits based upon the individual 
characteristics of a specific contract 
market is consistent with practice under 
Commission Rule 1.61. Under 
Commission Rule 1.61(a)(2), the 
Commission requires exchanges to set 
speculative position limits based upon a 
determination of 

position sizes customarily held by 
speculative traders on such market for a 
period of time selected by the contract 
market, which shall not be extraordinarily 
large relative to total open positions in the 
contract for such period. 

With the exception of two 
commentors who believed that this idea 
deserved further study, the remaining 
commentors opposed such an approach. 
The opposing commentors raised the 
objection that differing speculative 
position limits would have an 
anticompetitive effect and would 
impede intermarket arbitrage. However, 


(ijn certain cases, the Commission currently 
permits a contract market to list separately for 
concurrent trading, futures contracts on the same 
underlying commodity which differ in some respects 
but which may be traded for the same delivery 
months fi.e.. different “types” of contracts) .... 

In proposing Rule 1.61. the Commission intended 
the speculative limit requirements to apply 
individually to such separate type of contract, even 
though such contracts are traded pursuant to a 
single contract market designation; .... 

46 FR 50944. 

6 In revising these Part 150 speculative position 
limits, the Commission intends to set limits for all 
contracts, including dormant ones, on commodities 
upon which at least one contract market is currently 
trading. The Commission is no longer specifying 
speculative position limits for contracts on 
commodities where all the designated contracts are 
dormant. Thus, the Commission is setting 
speculative position limits for dormant contracts in 
wheat, com. soybeans, oats and cotton, but not in 
barley, flaxseed, rye or eggs. Further, the 
Commission has not included levels for potatoes in 
light of the October 3.1986 proposal of the New 
York Mercantile Exchange to terminate trading in 
potatoes with its May 1987 contract and the 
existence of an exchange-set speculative position 
limit in potatoes which has been approved by the 
Commission under Section 5a(12) of the Act. 

In this regard, commentors are urged to bring to 
the Commission’s attention any additional dormant 
contracts in commodities that are currently traded 
on at least one contract market which are 
authorized pursuant to a generic designation and 
which have not been included in proposed 
Commission Rule 150.2 With respect to dormant 
contracts for commodities which are no longer 
traded on any futures market, the Commission will 
consider speculative position limits for such 
contracts when exchanges submit applications to 
resume trading in those contracts. 
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it should be noted that trader 
distribution data reveal that current 
speculative position limits presently do 
not constrain those contracts for which 
the Commission is proposing no 
increases. Accordingly, a raise in 
speculative position limits alone could 
not be expected to increase liquidity on 
those exchanges. And. to a large extent, 
increases in trading volume which might 
occur in the future could be covered 
within current speculative position 
limits. 

Nevertheless, one could argue that 
increasing speculative position limits on 
the more heavily traded market could 
result in siphoning away "overflow” 
volume from the other, less heavily 
traded contract markets. However, also 
raising the speculative position limits on 
the less heavily traded markets will not 
address that situation. Finally, the 
trader distribution data provide no 
evidence that differing speculative 
position limits would impair or impede 
intermarket arbitrage. To the extent 
such arbitrage occurs, it generally is 
conducted at levels well below the 
current speculative position limits. Of 
course, should the volume in such inter¬ 
market activity increase to a level where 
trading distributions indicate an 
increase in Federal speculative position 
limits is warranted, an amendment to 
the relevant limits would likely be 
considered appropriate. Exchanges 
could petition the Commission for such 
changes. 

A third structural change 
contemplated by the Commission 
involves the concept of cumulating 
speculative position limits for contracts 
with virtually identical commodity 
specifications. Such contracts include 
the CBT and MCE contracts in wheat, 
com, and soybeans. They do not include 
the KCBT, MGE and CBT wheat 
contracts since deliveries on these 
contracts are made at different terminal 
markets, the KCBT trades a hard winter 
w heat contract and the MGE trades a 
hard red spring wheat contract. The 
latter two futures contracts are not 
identical in commodity or delivery 
specifications to each other nor to the 
CBT and MCE wheat contracts. 

The CBT. in response to the 
Commission’s Advance Notice of 
Proposed Rulemaking, opined that 
speculative position limits should not be 
cumulative for all contract markets in 
the same commodity. The CBT reasoned 
that a cumulative speculative position 
limit would restrict the ability of traders 
to provide liquidity at more than one 
exchange simultaneously. Many of the 
commentors agreed with this position. 

At least one commentor, however. 


believed that such cumulative position 
limits should be considered if the 
increase in limits were large. 

The Commission is proposing 
cumulative speculative position limits 
for identical contracts in light of the 
potential impact which the very large 
speculative positions resulting from 
separate speculative position limits 
could have on the price structure of 
essentially the same market. Where 
contracts are virtually identical, 
separate speculative position limits have 
the effect of multiplying the speculative 
position limit in a contract by the 
number of separate but identical 
contracts. Although such identical 
contracts presently have separate 
speculative position limits, current 
speculative position limits are relatively 
low. In light of the fact that the 
Commission is proposing to raise 
speculative position limits for certain 
contract markets, a more responsible 
approach is to cumulate limits for such 
contracts. Cumulative speculative 
position limits will enable traders to 
hold all or part of their positions on 
either contract market; thus, with the 
higher limits, there should be no loss of 
liquidity on either exchange. 

The Commission’s proposal to 
cumulate speculative position limits is 
limited in application to Federally set 
limits. Nevertheless, consistent with this 
approach, under Commission Rule 1.61, 
exchanges which have more than one 
contract trading in the same commodity, 
such as mini and maxi-sized contracts, 
generally have cumulative speculative 
position levels. The Commission has not 
required exchange-set speculative 
position limits for identical contract 
markets to be cumulated, however, 
where the two contracts trade on 
different exchanges. This policy is a 
result of the differing enforcement 
mechanisms inherent in Federal and 
exchange-set systems of speculative 
position limits. That is, where an 
exchange has set a speculative position 
limit, it becomes more difficult to 
monitor and enforce a cumulative 
speculative position limit which 
involves a second exchange. On the 
other hand, because Federal speculative 
position limits are enforced directly by 
the Commission, the fact that such 
contracts are traded at different 
exchanges offers little, if any, 
impediment to their enforcement In light 
of the comments received on this issue 
in response to the Advance Notice of 
Proposed Rulemaking and the significant 
change in the application of Federal 
speculative position limits being 
proposed, the Commission seeks 
particular comment on the advisability 


of cumulating speculative positions 
across exchanges for contracts on 
identical commodities, a9 proposed 
herein, or for contracts on closely 
related commodities. 

In light of the above structural 
changes, the Commission is proposing to 
reorganize the speculative position limit 
rules. Rather than establishing 
speculative position limits for each 
contract in a separate section of the 
Code of Federal Regulations, the 
Commission is proposing in Rule 150.2 to 
establish speculative position limits by 
means of a table. This table lists each 
contract (grouped by exchange), the unit 
of the commodity for establishing the 
limit (e g., bushels or tons) and the 
applicable limits—by spot month, single 
month and all-months-combined. 
Accordingly, each separate limit for a 
contract must be read in conjunction 
with the relevant unit. This approach 
permits easy cross-reference between 
contracts of varying size and permits 
exchanges to alter contract size without 
affecting the speculative position limit. 

Finally, the Commission is proposing 
to assume under Federal regulations 
speculative position limits for soybean 
oil and soybean meal. The Commission 
agrees with the CBT’s position that the 
adoption of Federal speculative position 
limits for these commodities would 
provide consistent treatment for closely 
related commodities. The general thrust 
of Commission policy since the adoption 
of Commission Rule 1.61 has been to 
encourage exchange-set speculative 
position limits. Since there is an existing 
Federal speculative position limit for 
soybeans, assumption of oversight for 
soybean oil and soybean meal 
speculative position limits is not 
inconsistent with Commission policy. In 
this regard, the Commission already 
receives reports regarding cash market 
positions in soybeans from most of the 
same persons who would be required to 
file cash market reports in connection 
with Federal speculative limits for 
soybean meal and soybean oil. Thus, 
incorporating soybean meal and 
soybean oil speculative position limits 
under Federal regulation will pose a 
minimal burden on the public and the 
CFTC, and this approach potentially 
reduces duplication for many traders. 

III. Speculative Position Limit Levels 

As noted above, the primary criterion 
for setting speculative position limits i9 
the size of positions 

customarily held by speculative traders on 
such market(s) for a period of 
time . . . which shall not be extraordinarily 
large relative to total open positions in the 
contract for such period. 
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Current and Proposed Federal Speculative Position Limits for Selected Non- 
Dormant Futures Contracts in Contracts or Contract Equivalents 1 



Current limits 

Proposed limits 

All 

months 

net 

Single 

month 

Spot 

month 

All 

months 

net 

Single 

month 

Spot month 

CBT corn. 

600 

600 

600 

1,800 

1,200 

No change. 

CBT soybeans. 

600 

600 

600 

1.800 

1,200 

No change. 

CBT wheat. 

600 

600 

600 

1,200 

900 

No change. 

CBT soybean oil. 

540 

540 

540 

1,080 

810 

No change. 

CBT soybean meal. 

720 

720 

720 

1,440 

1,080 

No change. 

CBT oats. 

400 

400 

400 

( a ) 

( 2 ) 

(*) 

KCBT hard winter wheat. 

600 

600 

600 

(*) 

(*) 

( 2 ) 

MGE spring wheat. 

600 

600 

600 

( a ) 

( 2 ) 

( 2 ) 

NYCE cotton j»2. 

300 

300 

300 

600 

450 

No change. 

MCE corn. 

600 

600 

600 

< 3 ) 

( 3 ) 

n 

MCE wheat. 

600 

600 

600 

( 3 ) 

( 3 ) 

n 

MCE soybeans. 

600 

600 

600 

H 

< 3 ) 

h 

MCE soybean meal. 

400 

400 

120 

( 3 ) 

( :l ) 

( 3 ) 

MCE oats. 

400 

400 

400 

( 3 ) 

( 3 ) 

<*> 


| Unlike proposed Commission Rule 150.2, which establishes limit levels in terms of bushels, 
bales, tons, or pounds of the commodity, this table expresses all limits in terms of contracts or 
contract equivalents. 

In the case of commodities traded on the MCE, the number of contracts are expressed in 
terms equivalent to the larger size delivery units which are traded on the CBT. The current 
soybean oil and soybean meal limits are not now Federal limits. In addition the spot month limit 
noted for MCE soybean meal decreases to lower levels as the delivery month progresses. 

Dormant contracts which are not set out in this table include NYCE cotton #1; KCBT gulf 
wheat, soybeans and corn; MGE durum wheat, corn, oats, and soybeans; and CRCE wheat, 
com and cotton. In addition, MGE white wheat is not included in this table. The limits for these 
contracts are not proposed to be changed. 

2 No chanae. 

3 MCE and CBT positions to be combined under limits listed above for CBT. 


Other factors which may be considered 
include “breadth and liquidity of the 
cash market underlying each delivery 
month and the opportunity for arbitrage 
between the futures market and cash 
market in the commodity underlying the 
futures contract.” Commission Rule 
1.61(a)(2), 17 CFR 1.61(a)(2). The 
Commission has applied the above 
criteria in its review of all contract 
markets currently covered by Federal 
speculative position limits. 

To aid in its review, the Commission 
reviewed data regarding the level of 
total open contracts and distribution of 
speculative positions for the past 
several years in each contract under 
consideration. This analysis indicated, 
for example, the number of speculative 
traders who. on month-end dates, held 
various ranges of position sizes, up to 
the current speculative limits. In 
addition, this review indicated for each 
of the contracts the relation of the 
Federal or exchange limits to annual 
average levels of open interest for the 
past several years. The data on 
individual speculative position sizes 
showed a substantial variation among 
markets in the degree to which traders 
have typically held positions at or 
approaching the current speculative 
limits. For instance, in the CBT corn and 
soybean contracts there was typically 
an average of several speculative 
positions within 50 contracts of the limit. 
In some other contracts (e.g., CBT oats) 
there were typically no traders with 
positions in this size class nor within the 
next several largest size classes. 

Likewise, a comparison for the past 
several years of total open contracts in 
each of the markets to that market’s 
limits showed substantial variation 
among markets. The pattern of this 
variation largely was consistent with 
each market’s range of average sizes of 
speculative positions. That is, those 
speculative limits which were 
potentially the more restrictive in terms 
of individual positions were also the 
smallest when compared to total open 
contracts. For instance, for CBT corn 
and soybeans the current limits have 
ranged, respectively, between .3 and .5 
percent and between .5 and .9 percent of 
annual average total open contracts 
during the last nine fiscal years. For CBT 
wheat this range was 1.0 to 1.8 percent, 
and for NYCE cotton it was .7 to 1.8. For 
other contracts, such as CBT oats, the 
current speculative position limits are 
substantially larger when measured in 
relation to total open interest. 

Eased upon these and other data, the 
Commission is proposing the following 
speculative position limit levels: 


IV. Spreading Exemptions 

In its Advance Notice of Proposed 
Rulemaking, the Commission 
specifically requested comment on two 
existing spread exemptions, one in the 
cotton market and one for soybean 
crush and reverse crush positions. With 
respect to the cotton spread exemption, 
the Commission received little comment. 
As the Commission earlier noted, this 
particular exemption for spread 
positions appears to have been added in 
response to the statutory definition of 
hedging which pre-existed the 1974 
amendments to the Act. 51 FR 31648. 
31650 (September 4,1986). In particular, 
this spread exemption permitted 
transactions, typical of the cotton trade, 
whereby commercial market users 
would cover with futures positions their 
unfixed cash purchases which were 
coupled with unfixed cash sales. Such 
transactions are contemplated under the 
Commission’s present definition of 
hedging, (17 CFR 1.3(z)). Nevertheless, in 
order to remove any doubt, the 
Commission is proposing to amend 
paragraph (2) of its hedging definition 
and specifically to enumerate as bona 
fide hedging those spread positions 
which are offset in the cash market by 
sales and purchases which are made 
basis different delivery months. This 


provision would apply until the price of 
either the cash market sale or purchase 
was fixed.* By proposing this change the 
Commission believes that the cotton 
spread exemption contained in § 150.2 
of the Regulations is no longer required 
to facilitate commercial risk shifting. 

The Commission is mindful that the 
current spread exemption in cotton may 
be utilized by speculators and also has 
considered the role which inter-month 
spread positions potentially play in the 
price discovery process. Nevertheless, 
as the Commission noted in the 
Advance Notice of Proposed 
Rulemaking, large spread positions 
across different crop years, under 
certain circumstances, may be nearly 
equivalent to the establishment of large 
one-sided speculative positions; the 
latter are subject to specific limitations 
under current rules. 

Accordingly, the Commission has 
considered carefully the potential 
benefits of inter-month spread positions 


6 The current spread exemption in S 150.2 does 
not apply during the delivery month. Accordingly, 
consistent with other provisions of the 
Commission's hedging definition and the fact that 
the pricing of basis contracts is typically completed 
prior to the spot month, this proposed amendment to 
paragraph (2) of $ 1.3(z) would not apply to 
positions in any future during the five last trading 
days of that delivery month. 
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versus the potential for disruption of the 
market if such positions become 
unusually large. In doing so the 
Commission examined month-end data 
for the period January 1983 through 
October 1986 to determine the normal 
course of large spread positions. These 
data indicate that there were a 
relatively small number of spread 
positions which exceeded the limits on 
these dates, with no such positions on 
the majority of days. Further, of those 
few positions that would have been 
affected by an elimination of the spread 
exemption, the majority would have 
been accommodated under the higher 
limits which the Commission is 
proposing. Accordingly, in this 
particular case, it appears that the 
potential benefits of speculative spread 
positions are adequately balanced at the 
higher proposed speculative limits 
without a special exemption. 

At present, the speculative position 
limits for soybean oil and soybean meal, 
as established by the CBT, provide for a 
spread exemption for crush and reverse 
crush positions. This exemption relates 
to a spread position between soybean 
futures and soybean meal and oil 
futures, with the ratio of offsetting 
soybean to product futures being 
approximately equivalent to those 
quantities which are derived in soybean 
processing. Commentors discussing 
these positions noted that crush 
positions maintained by soybean 
processors would constitute hedging 
transactions and provided examples in 
which such positions would represent 
temporary substitutes for positions to be 
taken later in the cash market, thereby 
allowing the processor to determine or 
fix his processing margin in advance. 

The Commission agrees with this 
analysis and believes that such crush 
positions by soybean processors are 
included within those exemptions 
permitted for anticipatory hedging under 
Commission Rule 1.3(z)(2), 17 CFR 
1.3(z)(2). Specifically, for a crush 
position established by a soybean 
processor, the short positions in 
soybean oil and soybean meal futures 
would be permitted to the extent of 
twelve months unsold anticipated 
production under 17 CFR 1.3(z)(2)(i)(B); 
the long positions in soybean futures, to 
the extent of twelve months unfilled 
anticipated requirements, would be 
permitted under 17 CFR 1.3(z)(2)(ii)(C). 

Commentors further stated that the 
reverse crush position (short soybean 
futures, long soybean oil and meal 
futures) would be established by 
processors when futures prices reflected 
undesirable processing margins. In these 
cases, commentors contended that the 


reverse crush spread would represent a 
"purchase of crushing capacity" at a 
relatively low margin and could provide 
an offset against the costs of closing 
down a plant or continuing to operate at 
an undesirable margin. 

Based on the examples provided by 
commentors the Commission believes 
that there are important differences 
between the crush and reverse crush 
positions from the standpoint of bona- 
fide hedging by soybean processors. For 
instance, the results of a crush position, 
plus or minus basis variation, are known 
once the position is established. In the 
case of a reverse crush position, 
however, the intended results transpire 
only if, and when, the futures markets 
reflect the expected or anticipated more 
favorable crushing margin and the 
position can be lifted. For example, one 
commentor noted that to the extent that 
a more favorable margin does not 
develop, the position must be moved 
forward to await this contingency. In 
addition, in contrast to crush positions, 
deterioration in the value of the 
aggregate positions in the three futures 
markets typically would not be offset, in 
the short run, by more favorable cash 
market price relationships. 

Based on the above, it does not 
appear appropriate to recognize the 
reverse crush spread position as an 
enumerated category of bona fide 
hedging under paragraph (2) of Rule 
1.3(z). However, if a commercial 
enterprise believes that in the context of 
its particular activities in the cash 
soybean market a reverse crush position 
meets the hedging standards set forth in 
Commission Rule 1.3(z)(l), that 
commercial may request that such 
positions be exempted from speculative 
limits under Commission Rules 1.3(z)(3) 
and 1.47,17 CFR 1.3(Z)(3), 1.47. 

The Commission also has considered 
that the current exemption for crush and 
reverse crush positions may be used by 
speculators and the potential role such 
positions may play in the efficient 
determination of expected price 
relationships between soybeans and its 
two principal products. However, 
examination of data on large speculative 
positions for the month-end dates during 
the period January 1983 through 
November 1986 indicates that removal 
of the crush and reverse crush 
exemption would have had a negligible 
impact on speculative positions, given 
the Commission’s proposal for raising 
limits in these markets. First, there were 
very few instances when any 
speculative trader used either 
exemption to exceed the current outright 
position limits for soybean oil or 
soybean meal. Second, the higher level 


of limits being proposed by the 
Commission greatly exceeds the 
amounts by which the exemptions were 
being used. Nevertheless, the 
Commission 6eeks comment on this 
proposal. 

Finally, the Commission notes that 
speculative position limits on options on 
the futures contracts subject to Federal 
speculative position limits are exchange- 
set and enforced. The Commission noted 
in adopting Commission Rule 1.61 that 
when setting speculative position limit 
levels, 

[although large options positions may not 
have precisely the same potentially 
disruptive effect as large futures positions, 
the relationship between the options market 
and the futures market strongly suggests that 
the effect of unlimited trading in one market 
can pass through to the other market directly 
through exercise or indirectly through 
arbitrage. 

46 FR 50944. 

Based upon this policy, the 
Commission, when approving exchange- 
set speculative position limits, has 
looked to the total size of the overall 
futures and option positions permitted 
by speculative position limits. 
Accordingly, in proposing these changes 
to Federal speculative position limits, 
the Commission has taken into account 
the existing exchange-set position limits 
for options on these futures contracts, 
where applicable. Such an overall level 
must be taken into account where 
subsequent amendments to the 
speculative position limit levels for 
options on these futures contracts are 
contemplated. 

V. Reporting Regulations 

In light of the Commission’s proposal 
to bring soybean meal and soybean oil 
under Federal speculative position 
limits, certain amendments to the 
Commission’s reporting requirements 
are necessary. Accordingly, the 
Commission is proposing to amend 
Rules 15.03(b), 19.00 and 19.01 to add 
soybean meal and soybean oil to the list 
of commodities for which Form 204 
reports are required. Commission Rule 
19.00 principally relates to reports by 
persons holding bona Fide hedge 
positions pursuant to Rule 1.3(z). It is by 
this reporting mechanism that the 
Commission verifies that certain 
positions in excess of the speculative 
position limit are bona fide hedging 
transactions and are not in violation of 
the applicable limit. In connection with 
these amendments, the Form 204 report 
is proposed to be amended to make 
possible the inclusion of information for 
soybean oil and meal comparable to 
that currently collected for soybeans. As 
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noted earlier, Commission records 
indicate that most large commercial 
traders of soybean meal and soybean oil 
futures already file these reports with 
respect to positions in soybeans. 

In addition, the Commission is 
proposing to raise the reporting level for 
some commodities at which series ’04 
reports, reports on cash market 
positions, must be filed. 17 CFR 15.03 
(b). The Commission is proposing to 
raise the level for reporting in com and 
soybeans to, and to establish the level 
for soybean meal and oil at, the 
speculative limit level for individual 
delivery months, outside of the spot 
month, for CBT futures in those 
commodities. The Commission is 
proposing to raise the level for reporting 
in those commodities where the 
paperwork savings will be greatest— 
com and soybeans. The reporting level 
for wheat is not being proposed to be 
raised in light of the more modest 
paperwork savings which would result 
and the continuation of current 
speculative position limits for several of 
the wheat contracts. 

The Commission also is modifying the 
reporting requirements for the filing of 
Form 304 reports by cotton hedgers. The 
reporting level in Commission Rule 
15.03(b), which will apply to cotton 
hedgers other than merchants, 
processors and dealers (e.g., producers), 
is being proposed to be raised to the 
speculative limit level for the spot 
month. Merchants, processors and 
dealers still will be required under 
revised Commission Rule 19.00(a)(2), to 
file these reports at the current futures 
reporting level—5.000 bales. 

Because certain spot month 
speculative position levels are lower 
than the proposed automatic reporting 
level in these commodities, the 
Commission is adding a special call 
provision. As proposed, this requires 
any trader with reportable futures 
market positions to file *04 reports for 
cash market information as directed by 
Commission special call. 

The Commission is also taking this 
opportunity to propose to amend Rule 
15.00(b)(l)(ii) to make the filing of series 
reports contingent on net rather than 
gross futures positions. Currently, under 
a gross reporting rule, an individual 
unnecessarily may be required to file if 
a position exceeds the reporting level, 
even if there is an offsetting position. By 
requiring reports to be filed on a net 
oasis, however, only individuals whose 
net futures position is at the reporting 
level would be required to file. The 
overall impact of these changes will be 


to reduce a reporting burden on 
hedgers. 7 

The Commission is also proposing 
certain technical amendments to these 
regulations which modify erroneous 
references, delete redundant material, or 
reflect the deletion from the reporting 
rules of certain dormant commodities. In 
addition. Commission Rule 15.02, which 
specifies the forms which clearing 
members, futures commission merchants 
and traders use for reporting 
information required by Parts 17,18 and 
19, is being proposed to be amended. At 
present, the Commission uses a separate 
form for each exchange for reporting 
special account information under 
Commission Rule 17.00 . The 
Commission is proposing to consolidate 
the twelve different forms which are 
currently in use into a single form which 
would be used for reporting special 
accounts on or subject to the rules of 
any of the exchanges. 

VI. Related Matters 

A. The Regulatory Flexibility Act 

The Regulatory Flexibility Act 
("RFA"), 5 U.S.C. 601 et. seq. requires 
that agencies, in proposing rules, 
consider the impact of these rules on 
small businesses. The Commission has 
previously determined that contract 
markets and "large traders" are not 
"small entities" for purposes of the RFA. 
47 FR 18618 (April 30.1982). These 
proposed rules are limits on the size of 
speculative positions which may be held 
by the largest traders in these markets. 
Accordingly, if promulgated, these rules 
would have no significant economic 
impact on a substantial number of small 
entities. For the above reason, and 
pursuant to section 3(a) of the RFA. 5 
U.S.C. 605(b), the Chairman, on behalf of 
the Commission, hereby certifies that 
these regulations will not have a 
significant economic impact on a 
substantial number of small entities. 
However, the Commission particularly 
invites comments from any firms or 
other persons which believe the 
promulgation of these rule amendments 
might have a significant impact upon 
their activities. 

B. Paperwork Reduction Act 

The Commission has submitted to the 
Director of the Office of Management 
and Budget ("OMB”) pursuant to the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35) an 
explanation and details of the 


1 These amendments do not apply to the reporting 
levels at which futures market position information, 
as opposed to cash market information, must be 
filed with the Commission. Those levels are set 
forth in 17 CFR 15.03(a) and remain unchanged. 


information collections required under 
these proposed rules. Because these 
rules amend existing rules which 
already have been assigned an OMB 
control number, the Commission 
assumes that the amended rules would 
be assigned the same OMB control 
number. The OMB control numbers 
assigned are as follows: Commission 
Rules 15.00,15.02, and 15.03-3038-0007 
and 0009; Commission Rules 19m 19.01. 
19.03,19.04 and 19.10—3038 0009. 
Interested members of the public may 
obtain a complete copy of the 
information collection proposal relating 
to the proposed rules contained herein 
by contacting Joe Salazar at (202) 254- 
9735. Persons wishing to comment on 
the Paperwork Reduction Act 
implications of these proposals are 
asked to send a copy of their comments 
to Mr. Salazar at the Commodity Futures 
Trading Commission. 2033 K Street. 

NW., Washington, DC 20581, and the 
OMB Desk Officer for the agency. 

Robert Neal, Office of Management and 
Budget, Washington, DC 20503, (202) 
395-7340. 

C. Public Comments 

The Commission invites public 
comment on the proposed rules and in 
particular on the structure for 
speculative position limits and the 
specific levels of speculative position 
limits being proposed by the 
Commission. The Commission 
recommends that, where possible, 
persons submitting comments on this 
proposal identify the specific sections of 
the rules with respect to which their 
comments are being made to assist the 
Commission in reviewing the comments 
and responding thereto. 

List of Subjects 

17 CFR Port 1 

Consumer protection, Definitions, 
Hedging reporting requirements. 

Records. 

77 CFR Port 15 

Reporting requirements. 

77 CFR Part 19 

Agricultural commodities. Bona fide 
hedge positions, Cash reports, Reporting 
requirements. 

77 CFR Part 150 

Agricultural commodities, Bona fide 
hedge positions. Position limits. 

In consideration of the foregoing, 
pursuant to the authority contained in 
the Commodity Exchange Act, and, in 
particular sections 2(a)(1), 2(a)(2), 4a, 4c, 
4g, 4i, 4n, 5, 5a, 6b. 6c, and 15, 7 U.S.C. 2. 
4, 4a, 6a, 6c. 6g, 6i. 6n, 7, 7a, 12a, 13a, 
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13a-l, and 19, the Commission hereby 
proposes to amend Chapter I of Title 17 
of the Code of Federal Regulations by 
amending Parts 1,15,19 and 150 to read 
as follows: 

PART 1—GENERAL REGULATIONS 
UNDER THE COMMODITY EXCHANGE 
ACT 

1. The authority citation for Part 1 is 
proposed to continue to read as follows: 

Authority: 7 U.S.C. Z 2a. 4. 4a. 6. 6a. 6b. 6c. 
6d. 8e, 6g, 6h, 6i. 6j, 6k. 61. 6m. 6n, 6o, 7, 7a, 8, 
12a. 13a. 13a-l. 19, and 21, unless otherwise 
noted. 

2. Section 1.3 is proposed to be 
amended by redesignating paragraph 
(z)(2)(iii) as (z)(2)(iv) and revising it, and 
adding (z)(2)(iii), to read as follows: 

§ 1.3 Definitions. 

• • • • • 

(z) Bona fide hedging transactions and 
positions— 

( 1 ) * # * 

( 2 ) • * * 

(i) * 4 * 

(iii) Offsetting sales and purchases for 
future delivery on a contract market 
which do not exceed in quantity that 
amount of the same cash commodity 
which has been bought and sold by the 
same person at unfixed prices basis 
different delivery months of the contract 
market, provided that no such position 
is maintained in any future during the 
five last trading days of that future. 

(iv) Sales and purchases for future 
delivery described in paragraphs 
(z)(2)(i), (z)(2)(ii), and (z)(2)(iii) of this 
section may also be offset other than by 
the same quantity of the same cash 
commodity, provided that the 
fluctuations in value of the position for 
future delivery are substantially related 
to the fluctuations in value of the actual 
or anticipated cash position, and 
provided that the positions in any one 
future shall not be maintained during the 
five last trading days of that future. 


PART 15—REPORTS—GENERAL 
PROVISIONS 

3. The authority citation for Part 15 is 
proposed to continue to read as follows: 

Authority: 7 U.S.C. 2 , 4. 6 a. 60 (a)—(d). 6 f, 6 g, 
6 i. 6 k, 6 m. 6 n. 7. 8 . 12 a. 19 and 21; 5 U.S.C. 552 
and 552(b). 

4. Section 15.00 is proposed to be 
amended by revising paragraphs (b)(1) 
(i) and (ii) to read as follows: 

§15.00 Definitions. 
***** 

(b) “Reportable position" means: 

( 1 ) * 


(i) For reports specified in Parts 17,18 
and §§ 19.00 (a)(2) and (a)(3) any one 
open contract position in any one future 
of any commodity on any one contract 
market, excluding futures contracts 
against which notices of delivery have 
been stopped by a trader or issued by 
the clearing organization of a contract 
market which, at the close of the market 
on any business day. equals or exceeds 
the quantity specified in § 15.03(a). 

(ii) For the purposes of reports 
specified in Part 19, any open contract 
position in any one future or in all 
futures combined, either net long or net 
short, of any commodity on any one 
contract market, excluding positions 
against which notices of delivery have 
been stopped by a trader or issued by 
the clearing organization of a contract 
market, which at the close of the market 
on the last business day of the week 
exceeds the quantity fixed in § 15.03(b) 
for reporting purposes for the particular 
commodity. 

***** 

5. Section 15.02 is proposed to be 
amended by revising it to read as 
follows: 

§ 15.02 Reporting forms. 

Forms on which to report may be 
obtained from any office of the 
Commission. Forms to be used for the 
filing of reports are listed below, and 
persons required to file these forms may 
be determined by referring to the rule 
listed in the column opposite the form 
number. 


Form 

No. 

Title 

Rule 

40. 

Statement of Reporting Trader . 

1804 

101 .... 

Positions 0 f Special Accounts on or Subject 
to the Rules of Specified Markets. 

17.00 

102 .... 

identification of Special Accounts_...- 

1701 

103 ... 

Large Trader Report .-... 

1800 

204 ... 

Casn Positions of Gram Traders (including 
Olseeds and Products) 

19.00 

304.... 

Cash Positions of Cotton Traders.... .. 

1900 


6. Section 15.03 is proposed to be 
amended by revising paragraph (b) to 
read as follows: 

§ 15.03 Quantities fixed for reporting. 

(a) * * * 

(b) The net quantities fixed for the 
purpose of reports filed under Part 19 of 
this chapter are as follows: 


Commodity 

Quantity 

Wheat (tou.). 

3.000.000 

6.000.000 

6.000.000 

2.000.000 

Com (bu.). . .... . . 

Soybeans (bu) 

Oats (bu.)....—... 

Soybean meal (contracts). 

1.080 

610 

Soybean oil (contracts). 

Cotton (bales.. . 

30.000 



PART 19—REPORTS BY PERSONS 
HOLDING BONA FIDE HEDGE 
POSITIONS PURSUANT TO § 1.3(z) OF 
THIS CHAPTER AND BY MERCHANTS, 
PROCESSORS, AND DEALERS IN 
COTTON 

7. The authority citation for 19 is 
proposed to be revised to read as 
follows: 

Authority: 7 U.S.C. 6g(l). 8i and 12a(5). 

8. Section 19.00 is proposed to be 
amended by revising paragraph (a) and 
the introductory text of paragraph (b) to 
read as follows: 

§ 19.00 General provisions, 

(a) Who must file series ’04 reports. 
The following persons are required to 
file series ’04 reports: 

(1) All persons holding or controlling 
positions for future delivery that are 
reportable pursuant to § 15.00(b)(1)(h) of 
this chapter and any part of which 
constitute bona fide hedging positions as 
defined in § 1.3(z) of this chapter, 

(2) Merchants, processors, and dealers 
of cotton holding or controlling positions 
for futures delivery in cotton that are 
reportable pursuant to § 15.00(b)(l)(i) of 
this chapter, or 

(3) All persons holding or controlling 
positions for future delivery that are 
reportable pursuant to § 15.00(b)(l)(i) of 
this chapter who have received a special 
call for series 04 reports from the 
Commission or its designee. Filings in 
response to a special call shall be made 
within one business day of receipt of the 
special call unless otherwise specified in 
the call. For the purposes of this 
paragraph the Commission hereby 
delegates to the Director of the Division 
of Economic Analysis, or to such other 
person designated by the Director, 
authority to issue calls for series ’04 
reports. 

(b) Information required. Persons 
required to file series ’04 reports shall 
show the information specified in 

§ 19.01 of this chapter if the reportable 
futures position is in wheat, corn, oats, 
soybeans, soybean meal or soybean oil; 
and 5 19.02 of this chapter if the 
reportable futures position is in cotton. 
The manner of reporting the information 
required in § 19.01 and 19.02 of this 
chapter is subject to the following: 
***** 

9. Section 19.01 is proposed to be 
amended by revising the title and 
introductory text to read as follows: 

§ 19.01 Cash reports pertaining to futures 
positions In wheat, com, oats, soybeans, 
soybean oil or soybean meal. 

Persons required to file ’04 reports 
under § 19.00(a)(1) or 19.00(a)(3) of ihis 
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chapter shall file CFTC Form 204 reports 
showing the composition of the fixed 
price cash position of each commodity 
hedged in the futures commodities 
including: 

***** 

10. Section 19.02 is proposed to be 
amended by revising the introductory 
text to read as follows: 

§ 19.02 Cash reports pertaining to futures 
positions in cotton. 

Persons required to file ’04 reports 
under § 19.00(a) of this chapter shall file 
CFTC Form 304 reports containing the 
following information: 

***** 

§§ 19.03 and 19.04 [Removed and 
Reserved] 

11. Sections 19.03 and 19.04 are 
proposed to be removed and reserved. 

12. Section 19.10 is proposed to be 
amended by revising paragraph (a) as 

follows: 

§ 19.10 Time and place of filing reports. 

• * * * • 

(a) CFTC Form 204 reports with 
respect to transactions in wheat, corn, 
oats, soybeans, soybean meal and 
soybean oil should be sent to the 
Commission's office in Chicago, II., 
unless otherwise specifically authorized 
by the Commission or its designee. 

(b) CFTC Form 304 reports with 
respect to transactions in cotton should 
be sent to the Commission office in New 
York. NY, unless otherwise specifically 
authorized by the Commission or its 
designee. 

13. Part 150 is proposed to be revised 
to read as follows: 

PART 150—LIMITS ON POSITIONS 

Sec. 

150.1 Definitions. 

150.2 Position limits. 

150.3 Exemptions. 

150.4 Cumulative position limits. 

150.5 Application to aggregate positions. 

150.6 Responsibility of Contract Markets. 
Authority: 7 U.S.C. 6a and 12a(5) (1982). 

§150.1 Definitions. 

As used in this part— 

(a) “Spot month" means the futures 
contract next to expire during that 
period of time beginning at the close of 
trading on the trading day preceding the 
first day on which delivery notices can 
be issued by the clearing organization of 
a contract market. 

(b) "Single month" means each 
separate futures trading month, other 
than the spot month future. 

(c) "All-months" means the sum of all 


futures trading months including the 
spot month future. 

§150.2 Position limits. 


§ 150.3 Exemptions. 

The position limits set forth in § 150.2 
of this chapter may be exceeded to the 
extent such positions are: 

(a) Bona fide hedging transactions as 
defined in § 1.3(z) of this chapter: or 

(b) Spread or arbitrage positions 
between futures and option contracts 
traded on the same board of trade in 
any one commodity which are as a 
totality off-setting, and upon such 
conditions as specified by the board of 
trade in rules adopted pursuant to 

§§ 1.61 and 1.41 of this chapter. 

§ 150.4 Cumulative position limits. 

Positions on the following multiple 
contract markets for the same 
commodity shall be combined when 
calculating the total number of contracts 
held for the purpose of enforcing, on 
either contract market, the position 
limits set forth in section 150.2 of this 
chapter: 

Contract and Exchanges 

Corn—Chicago Board of Trade, 
MidAmerica Commodity Exchange 
Oats—Chicago Board of Trade, 
MidAmerica Commodity Exchange 
Soybeans—Chicago Board of Trade, 
MidAmerica Commodity Exchange 
Soybean meal—Chicago Board of Trade. 
MidAmerica Commodity Exchange 


long or net short positions for the 
purchase or sale of a commodity for 
future delivery in excess of the 
following: 


Wheat—Chicago Board of Trade, 
MidAmerica Commodity Exchange 

§ 150.5 Application to aggregate 
positions. 

The position limits set forth in § 150.2 
of this chapter shall be construed to 
apply to all positions in accounts for 
which any person by power of attorney 
or otherwise directly or indirectly holds 
positions or controls trading or to 
positions held by two or more persons 
acting pursuant to an expressed or 
implied agreement or understanding the 
same as if the positions were held by, or 
the trading of the positions were done 
by, a single individual, 

§ 150.6 Responsibility of contract 
markets. 

Nothing in this Part shall be construed 
to affect any provisions of the Act 
relating to manipulation or corners nor 
to relieve any contract market or its 
governing board from responsibility 
under Section 5(d) of the Act to prevent 
manipulation and comers. 
***** 

Issued in Washington. DC, this 27th day of 
February, 1987, by the Commission. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 87-4513 Filed 3-4-87; 8:45 am) 

BILLING CODE 6351-01-M 


No person may hold or control net 


Contract 

Unit of limit 

Spot month 

Single month 

All-months 

Chicago Board of Trade: 





Corn. . 

Million bushels. 

3 

6 

9 

Oats ...... ... 

Million bushels ... 

2 

2 

2 

Soyybeans. 

Million bushels 

3 

6 

9 

Wheat .. 

Million bushels. 

3 

4.5 

6 

Soybean oil .„ 

60.000 pounds _ 

540 

810 

1.080 

Soybean meal , , . 

tOO tons........ 

720 

1.080 

1.440 

Chicago Rice A Cotton Exchange. 


Com. 

Million bushels. 

3 

3 

3 

Soybeans... 

Million bushels. ...... 

3 

3 

3 

Short staple cotton ........ 

Hundred bales... ... 

300 

300 

300 

Kansas City Board of Trade 

Hard winter wheat. 

Million bushels . 

3 

3 

3 

Com 

Million ht ms hole 

3 

3 

3 

Soybeans.. 

Million bushels ....- 

3 

3 

3 

Golf wheat. 

Million bushels .... 

3 

3 

3 

Minneapolis Grain Exchange. 

Hard red spring wheat ... 

Million bushels ..... 

3 

3 

3 

White wheat ....„..... 

Million bushels..™, .. 

3 

3 

3 

Com. 

Million bushels .... 

3 

3 

3 

Oats . 

Million bushels 

2 

2 

2 

Soybeans . ....... 

Million bushels 

3 

3 

3 

Durum wheat... 

Million bushels. 

3 

3 

3 

New York Cotton Exchange- 





Cotton (contract No t). 

Hundred bales....™.....™ .. 

300 

300 

300 

Cotton (contract No 2) . 

Hundred bales 

300 

450 

600 

MidAmenca Commodity Exchange: 

Com. 

Million bushels. ...... 

3 

6 

9 

Oats 

Million bushels 

2 

2 

2 

Soybeans. 

Million bushels 

3 

$ 

g 

Wheat ...... 

Million bushels. . 

3 

4.5 

6 

Crude soybean meal. 

100 tons. 

720 

1.080 

1.440 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18CFR Part 292 
(Docket No. RM87-12-000) 

Cogeneration; Small Power 
Production; Second Notice of Public 
Conferences 

February 26. 19H7 

agency: Federal Energy Regulatory 
Commission. 

ACTION: Revised notice of public 
conferences. 

summary: The Federal Energy 
Regulatory Commission (Commission) 
has established a schedule for a series 
of regional public conferences that will 
be held to afford the public an 
opportunity to comment on issues 
concerning the implementation of 
section 210 of the Public Utility 
Regulatory Policies Act 1978 (PURPA), 

16 U.S.C. 824a-3. Notice of the public 
conferences was issued on January 20, 
1987. 1 

DATES: See SUPPLEMENTARY 
INFORMATION for dates of public 

conferences. 

ADDRESSES: See SUPPLEMENTARY 
information for addresses of public 
conferences. 

All filings and inquiries should refer to 
Docket No. RM87-12-000, and should be 
addressed to: Office of the Secretary, 
Federal Energy Regulatory Commission. 
825 North Capitol Street. NE., 
Washington, DC 20426. 

FOR FURTHER INFORMATION CONTACT! 
Kenneth F. Plumb, Secretary (202) 357- 
8400. 

SUPPLEMENTARY INFORMATtON: 

I. Introduction 

The Federal Energy Regulatory 
Commission revises its January 20,1987 
notice of the regional public conferences 
that will be held to afford the public an 
opportunity to comment on issues 
concerning the implementation of 
section 210 of the Public Utility 
Regulatory Policies Act of 1978 
(PURPA), 16 U.S.C. 824a-3. 2 The 
Commission by this revised notice is 
establishing the times and locations for 
these conferences, and extending the 
time during which written comments 
will be accepted. 

II. Dates and Locations 

An opportunity for oral presentation 


' 52 FR 2.552 (1987). 

* Notice of Public Conferences. 52 FR 2552 (1987). 


will be provided at the conferences for 
any interested party desiring to 
comment. The notice of the public 
conferences stated that fourteen (14) 
copies of written comments and/or 
requests to speak were to be filed with 
the Commissin within 45 days after 
publication of the notice in the Federal 
Register, i.e„ March 9.1987. The period 
during which written comments will be 
accepted is extended until April 30. 

1987, two weeks following the last 
conference. However, the Commission 
continues to encourage all parties who 
plan to make an oral presentation to file 
written comments with the Commission 
in advance of the conferences. 

The specific times and locations of the 
conferences are as follows: 

( 1 ) San Francisco, CA conference. 
Date: March 27,1987 

Location of Hearing Room. San 

Francisco Hilton Hotel and Tower, 
The California Room. 333 O’Farreil 
Street, San Francisco, CA 94102 
Time: 

9:00 am—12:30 pm 
1:30 pm—5:00 pm 

(2) New Orleans, LA conference. 

Date: April 2,1987 

Location of Hearing Room: New Orleans 
Marriott Hotel, 555 Canal Street, 
New Orleans. LA 70104 
Time: 

9:00 am—12:30 
1:30 pm—5:00 pm 

(3) Boston, MA conferences. 

Date: April 7, 1987 

Location of Hearing Room: 57 Park Plaza 
Hotel, 200 Stuart Street. Boston. MA 
02116 
Time: 

9:00 am—12:30 
1:30 pm—5:00 pm 

(4) Washington, DC conference. 

Date: April 16,1987 

Location of Hearing Room: Federal 

Energy Regulatory Commission, 825 
North Capitol Street, Washington, 
D.C. 20426, (Hearing Room to be 
posted) 

Time: 

9:00 am—12:30 

1:30 pm—5:00 pm 

By direction of the Commission. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 87-4461 Filed 3-4-87; 8:45 am) 

BILLING COO€ 6717-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 
25 CFR Part 167 

Navajo Grazing Regulations 

agency: Bureau of Indian Affairs, 
Interior. 

action: Proposed rule. 

summary: The Bureau of Indian Affairs 
is proposing to amend 25 CFR Part 167 
by adding a new subpart governing 
grazing and conservation measures for 
rangeland in the Navajo Partitioned 
Land of the former Navajo-Hopi Joint 
Use Area to attain the utmost potential 
of land resources for grazing along with 
other land usage. 

date: Comments on this proposed rule 
must be submitted on or before August 
3,1987. 

address: Send comments to Bureau of 
Indian Affairs. Division of Water and 
Land Resources. Room 4559,1951 
Constitution Avenue, NW.. Washington, 
DC 20245. 

FOR FURTHER INFORMATION CONTACT: 

Sam Miller. Bureau of Indian Affairs, 
Division of Water and Land Resources. 
1951 Constitution Avenue, NW., 
Washington, DC 20245. telephone 
number (202) 343-4000. 

SUPPLEMENTARY INFORMATION: These 
regulations are a result of the long¬ 
standing dispute between the Hopi and 
Navajo Tribes over the so-called Joint 
Use Area created by the Executive 
Order of December 18,1882. The U.S. 
District Court for Arizona in Healing v. 
Jones. 210 F. Supp. 125 (1962), 
determined that while the Hopi Tribe 
held an area within the Executive Order 
boundaries for their exclusive use and 
occupancy, the remaining area was 
shared in common with the Navajo 
Tribe and each tribe had a right to use 
the land. In 1974, Congress enacted the 
Navajo-Hopi Settlement Act, Pub. L. 93- 
531. 88 Stat. 1713, which provided for the 
partition of the Joint Use Area between 
the two tribes. The Act was amended by 
Pub. L. 96-305, 94 Stat. 929. in 1980. In a 
court case, Hopi Tribe v. Watt, Civ. No. 
81-272 PACT-EHC, on May 4.1982, the 
U.S. District Court for Arizona (as 
upheld on October 25,1983, by the U.S. 
Court of Appeals for the Ninth Circuit) 
has determined that Part 153 of 25 CFR 
(later redesignated as Part 168), 
“Grazing Regulations for the Former 
Navajo-Hopi Joint Use Area” was 
invalid because it did not provide for 
concurrence of the Navajo Tribe as 
required by Pub. L. 93-531, as amended. 
Written concurrence from the Navajo 
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Tribe was received on December 19, 

1985. These regulations are being issued 
to implement the Secretary’s 
responsibilities mandated by the 
Settlement Act, as amended, and the 
subsequent U.S. District Court 
Judgement in the case of Hopi v. Watt 

For purposes of helping the reader to 
follow the events in the promulgation of 
these regulations, it must be 
remembered that the 25 CFR underwent 
a complete redesignation of parts in 
1982. References made to Part 152 prior 
to the redesignation action are now 
found at Part 167 of 25 CFR. References 
to Part 153 are now at Part 168 of 25 
CFR. 

All grazing permits issued on the 
Former Joint Use Area under 25 CFR 
Part 152 (redesignated as 25 CFR 167) 
were cancelled on October 14,1973, 
pursuant to Federal District Court Order 
for the District of Arizona in Hamilton v. 
MacDonald, Civ. 579-PCT. 

A major change in the format of these 
regulations is the division of the Part 
into two subparts. Subpart A includes 
§§ 167.1 through 167.17 and is titled 
Subpart A—General Provisions. A new 
Subpart B is added beginning at § 167.25 
and concluding at § 167.60. Subpart B is 
titled "Grazing Regulations for the 
Navajo Partitioned Land in the 1882 
Executive Order Area (Navajo-Hopi 
Indian Reservation)". 

The policy of the Department of the 
Interior is, whenever practical, to afford 
the public an opportunity to participate 
in the rulemaking process. Accordingly, 
interested parties may submit written 
comments, suggestions or objections 
regarding these proposed rules to the 
location identified in the addresses 
section of the preamble. 

The primary author of this document 
is Thomas R. Tippeconnic, Natural 
Resource Manager, Bureau of Indian 
Affairs, P.O. Box 1837, Flagstaff, Arizona 
86002, telephone number (602) 527-7340. 

It has been determined that the 
proposed rule is not a major rule as that 
term is defined in Executive Order 12291 
of February 17,1981, 46 FR 13193, 
because it will have a limited economic 
impact on a small number of people, and 
does not require a regulatory analysis. 
For the same reason, it has been 
determined that the final rule would not 
have a signficant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq. 

This rule does not constitute a major 
federal action significantly affecting the 
quality of the human environment under 
the National Environmental Policy Act 
of 1969. 

This rule does not contain information 
collection requirements which require 


the approval of the Office of 
Management and Budget under 44 U.S.C. 
3501 et seq. 

This proposed rule is published in 
exercise of authority delegated by the 
Secretary of the Interior to the Assistant 
Secretary—Indian Affairs by 209 DM 8. 

List of Subjects in 25 CFR Part 167 

Grazing lands, Indians-lands, Live 
stock. 

For the reasons set forth in the 
preamble, the Bureau of Indian Affairs 
proposes to amend 25 CFR Part 167 as 
follows: 

1. The authority citation for Part 167 is 
revised to read as follows: 

Authority: R.S. 465. 2117, as amended; sec. 
3. 26 Stat. 795: sec. 1, 28 Stat. 305. as 
amended: 25 U.S.C. 2 . 9,179, 397, 345. 402; 5 
U.S.C. 301; 25 U.S.C. 640d-8, 640d-9 and 
640d-18. 

2. The existing rules at §§ 167.1 
through 167.17 of Part 167 are designated 
as Subpart A and is titled as follows: 

Subpart A—General Provisions 

3. Part 167 is amended by adding new 
Subpart B to read as follows: 

Subpart B—Grazing Regulations for the 
Navajo Partitioned Land in the 1882 
Executive Order Area (Navajo-Hopi Indian 
Reservation) 

Sec. 

167.25 Definitions. 

167.26 Authority. 

167.27 Purpose. 

167.28 Establishment of range units or 
common use community Allotments. 

167.29 Range improvements; ownership: 
new construction. 

167.30 Establishment of operational land 
management units or areas. 

167.31 Special land use. 

167.32 Stocking rate. 

167.33 Grazing on range units authorized by 
permit. 

167.34 Duration of grazing permits. 

167.35 Kind of livestock. 

167.36 Establishment of grazing fee. 

167.37 Assignment, modification and 
cancellation of permits. 

167.38 Special permit requirements and 
provisions. 

167.39 Allocation of grazing privileges. 

167.40 Information collection. 

167.41—187.49 [Reserved] 

167.50 Livestock trespass. 

167.51 Impoundment and disposal of 
trespass livestock. 

167.52 Control of livestock diseases and 
parasites. 

167.53 Concurrence procedures. 

167.54—167.59 [Reserved] 

187.60 Appeals. 

§ 167.25 Definitions. 

As used in this part, terms shall have 
the meanings set forth in this section. 

"Allocate" means to apportion 
grazing, including the determination of 


who may graze livestock, the number 
and kind of livestock, and the place such 
livestock shall be grazed. 

"Animal unit" (AU) means one adult 
cow with unweaned calf by her side or 
equivalent thereof based on 
comparative forage consumption. 
Accepted conversion factors are: Sheep 
and Goats —one ewe. doe, buck or ram 
equals 0.25 AU; one sheep unit year long 
(SUYL) equals 0.25 Animal Unit Year 
Long: Horses and Mules —one horse, 
mule, donkey or burro equals 1.25 AU. 

"Area Director" means the officer in 
charge of the Navajo Area Office of the 
Bureau of Indian Affairs (or his/her 
designee, and/or his/her authorized 
representative) to whom the authority of 
the Assistant Secretary—Indian Affairs 
is delegated to act in all matters 
pertaining to lands partitioned to the 
respective tribes under his/her 
jurisdiction, within the boundaries of the 
Former Joint Use Area (FJUA). 

"BIA enumeration" means the list of 
person living on and improvements 
located within the former Joint Use Area 
obtained by interviews conducted in 
1974 and 1975 by the Project Officer’s 
staff. 

"Carrying capacity" means the 
maximum animal numbers which can 
graze each year on a given area of 
rangeland for a specific number of days, 
without inducing a downward trend in 
forage production, forage quality or soil, 
as determined by the Area Director. 

"Common use community allotment" 
means a designated Land Management 
area upon which several permittees 
graze livestock in common under a 
written grazing management and use 
plan. 

"Concurrence" means agreement by 
the Area Director and the Navajo Tribe, 
speaking through the Tribal Chairman 
(or his/her designee). 

"Conservation practice" means a 
program consisting of a series of acts in 
conformance with the Bureau’s range 
management policies and procedures 
which maintains or seeks to achieve the 
grazing potential of range lands on a 
continuing basis within individual range 
units. 

"Former Joint Use Area" means the 
area reestablished by the United States 
District Court for the District of Arizona 
in the case entitled Healing v. Jones, 210 
F. Supp. 125 (1962), which is inside the 
Executive Order area (Executive Order 
of December 16,1882) but outside Land 
Management District 6 which was 
partitioned by the Judgment of Partition 
dated April 18.1979. 

"Grazing control" is a program 
consisting of a series of range 
management acts, including, but not 
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limited to. procedures by which grazing 
permits are issued which limit the 
grazing on range lands to its authorized 
stocking rate within individual range 
units. 

“Crazing management and use plan” 
is the development, management and 
use schedule established on a given 
tract of rangeland or designated 
management area to attain the utmost 
potential of land resources for grazing 
along with other land usage without 
inducing damage to vegetation or 
related resources. 

“Hopi partitioned lands” means that 
portion of the Former Joint Use Area 
which was partitioned to the Hopi Tribe. 

“Livestock inventory” means the 
original list developed by the Project 
Officer in 1976-77 of livestock owned by 
persons with a grazing permit or shared 
grazing permit, and having customary 
grazing use in the former Joint Use Area 
under 25 CFR Part 152 (redesignated as 
Part 167). 

“Management area” means an area 
for which a single management plan is 
developed and applied. 

“Management unit” means a 
subdivision of a management area. 

“National resource manager” means 
the official who serves as the Area 
Director’s program officer in charge of 
the Branch of Navajo Partitioned Land 
who is delegated authority to carry out 
the Bureau's responsibilities and 
obligations as mandated by the 
Settlement Act on Navajo Partitioned 
Land. 

“Navajo partitioned land” means that 
portion of the Former Joint Use Area 
which was partitioned to the Navajo 

Tribe. 

“Navajo partitioned land range 
management committee” (NPL Range 
Management Committee) means the 
tribal committee delegated authority by 
the Resource Committee of the Navajo 
Tribal Council to act in concurrence of 
matters pertaining to range resource 
development, management and use on 
Navajo Partitioned Land. 

“Non-concurrence” means 
disagreement between the Area Director 
and the Navajo Tribe, speaking through 
the Tribal Chairman (or his/her 
designee), or a failure of the tribe to 
respond to a proposal by the Area 
Director in a timely manner. 

“Operational management area” 
means a designated land management 
area where a Crazing Management and 
Use Plan has been developed, applied 
and is functional to establish the orderly 
use of land resources for grazing along 
with other land uses. 

“Permit” means a revocable privilege 
granted in writing limited to entrance on 
and utilization of forage by domestic 


livestock on a specified tract of land. 

The term as used herein shall include 
written authorizations issued to enable 
the crossing or trailing of domestic 
livestock across specified tracts or range 
units. 

“Problem area” means an area which 
is difficult to manage because of its 
shape, size, condition, accessibility or 
other limiting factor or as determined by 
the NPL Range Management Committee. 

“Project officer” means the former 
Special Project Officer of the Bureau of 
Indian Affairs. Administrative Office, 
Flagstaff, Arizona 86001. who is 
delegated the authority of the 
Commissioner of Indian Affairs to act in 
matters regarding the Navajo 
Partitioned Lands of the former Joint 
Use Area. 

“Range improvement” means any 
structure, watering facility or practice 
applied in a grazing management plan to 
facilitate the management and more 
efficient use of rangeland resources 
within a designated management unit. 

“Range restoration activities” means a 
program consisting of a series of range 
management acts, including, but not 
limited to, procedures which increase 
range forage production, reduce erosion, 
improve range usability, and proper 
stocking by issuing grazing permits to 
persons residing on Navajo Partitioned 
Land at rates which maximize the 
carrying capacity of the range lands on a 
continuing basis within individual range 
units. 

“Range unit” means a tract of 
rangeland designated as a management 
unit or common use community 
allotment for administration of grazing. 

“Resident” for purposes of qualifying 
for a grazing permit pursuant to these 
regulations, means a person who lives 
on the Navajo Partitioned Lands full 
time and previously utilized a customary 
use grazing permit under 25 CFR Part 
152 (redesignated as Part 167). 

“Secretary” means the Secretary of 
Interior or his/her designee. 

“Settlement Act” means the Act of 
December 22.1974, 88 Stat 1713, Pub. L. 
93-531 as amended, 25 U.S.C. 640d el 
seq. 

“Special land use” means all land 
usage for purposes other than for 
grazing or pasture lands, for which 
permits, leases or assignments are 
approved by the community Chapter as 
per requirements of the Navajo Tribal 
Code. 

“Special management area” means an 
area for which a single management 
plan is developed and applied in 
response to special management 
objectives such as watersheds, fire 
hazard areas, etc. 


“Stocking rate” means the authorized 
stocking rate by range unit as 
determined by the Secretary. The 
stocking rate shall be based on forage 
production from usage land areas, land 
management applications being applied 
and range improvements in place to 
achieve uniformity of grazing under 
sustained yield management principles 
(carrying capacity as used in the 
Settlement Act denotes stocking rate). 

“Timely manner” means a period of 30 
days, unless this period is shortened by 
the existence of an emergency. Upon 
request by the Chairman of the Tribal 
Council, the Area Director may extend 
the 30 day period. In instances where 
this period applies to the Area Director, 
he/she may extend the period by so 
notifying the Tribe. 

“Tribe” means the Navajo Tribal 
Council or its duly appointed 
representatives to whom authority is 
delegated to exercise the powers of the 
tribe with regards to the development 
and management of the Navajo 
Partitioned Land. 

“Useable land area" means the 
useable forage produced on accessible 
land within a designated management 
area as determined by the Area 
Director, which is the basis for 
determining the stocking rate. 

§ 167.26 Authority. 

It is within the general authority of the 
Secretary to protect Indian trust lands 
against waste and to prescribe rules and 
regulations under which these lands 
may be leased or permitted for grazing. 
Also, under the Navajo-Hopi Settlement 
Act as amended. 25 U.S.C. 640d-9 and 
640d-18, the Secretary is authorized and 
directed to: 

(a) Reduce livestock grazing within 
the former Joint Use Area to carrying 
capacity by January 8.1982; 

(b) Restore the grazing potential of the 
resource to the maximum extent 
feasible; 

(c) Survey, monument and fence the 
partition boundary by July 8,1981; 

(d) Protect the rights and property of 
individuals awaiting relocation or 
authorized to reside on life estates; and 

(e) To administer conservation 
practices, including grazing control and 
range restoration activities on 
Partitioned Lands, subject to 
coordination with and concurrence of 
the tribe to which the land is 
partitioned. 

§167.27 Purpose. 

These regulations are issued to 
implement the Secretary's 
responsibilities mandated by the 
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Navajo-Hopi Settlement Act (Pub. L. 93- 
531, as amended). 

§ 167.28 Establishment of range units or 
common use community allotments. 

The Area Director will use current 
resource data to establish management 
units on the Navajo partitioned lands to 
provide for a surface land management 
program to restore the land to its full 
grazing potential and maintain that 
potential to the maximum extent 
feasible. The establishment of 
management units on Navajo 
Partitioned Land is subject to the 
concurrence of the tribe. 

§ 167.29 Range improvements; ownership; 
new construction. 

All developments, practices and 
applications to facilitate rangeland 
improvement shall be a part of an 
approved management and use plan for 
individual common use community 
allotments or special management areas. 
Range improvements placed on tribal 
trust land shall be considered affixed to 
the land unless specifically exempted 
therefrom under the grazing permit 
terms. Written permission to construct 
or remove improvements must be 
obtained from the tribe and action 
supported by the current grazing 
management and land use plan for the 
management area. 

§ 167.30 Establishment of operational land 
management units or areas. 

(a) The conservation, development 
and effective use of the range resource 
requires management of the total range 
area. The development of management 
areas shall be based on the common use 
community allotment concept in 
establishing operational management 
areas. The Navajo Partitioned Land 
Office (NPL), in concurrence with the 
Navajo Tribe, shall develop and 
implement a grazing management and 
use plan for each management area 
based on the common use community 
allotment concept of land management, 
obtaining and maintaining the full 
grazing potential to the maximum extent 
feasible. Management and use plans 
shall be reviewed and updated annually 
to reflect range improvement plans and 
grazing management and land use plans. 
The authorized stocking rate shall be 
reviewed and updated to reflect any 
changes on a two-year basis. The 
Bureau is responsible for the 
development and implementation of a 
plan to restore and increase the 
productivity of vegetative resources on 
Navajo Partitioned Lands. 

(b) Common use community 
boundaries will take into consideration: 
physical land features, vegetative 


habitats, soils, water-sheds and 
drainage patterns, resident 
concentrations (from the former Joint 
Use Area enumeration records and 
updated resident surveys) and problem 
areas. To facilitate optimum use of the 
rangeland resource, management area 
boundaries may be modified to include 
small and/or isolated portions of Navajo 
Partitioned Land with contiguous 
Navajo tribal lands to develop more 
economical land management areas. 
Such modifications will be done in 
consultation with the appropriate tribal 
committees and on consent of the 
affected tribal non-NPL users. All 
management areas incorporated in this 
manner shall be governed by these 
regulations. 

S 167.31 Special land use. 

Tribal policy, in accordance with 
applicable Tribal Code requirements 
pertaining to special land use, will apply 
to uses of the land with emphasis on site 
location and selection for effective and 
orderly use of rangeland resources. The 
development of new policy or 
amendments to existing policy for land 
assignments, leases, and withdrawals of 
rangeland for non-range uses, shall be 
established through the Tribal Council 
and appropriate Tribal Committee 
actions. The Area Director or his/her 
designee is also the concurring official 
for land use actions other than grazing 
on these lands. Areas of special land 
use. including farm plots and residences, 
shall be fenced and withdrawn from the 
management unit, and the stocking rate 
adjusted in accordance with the 
rangeland loss incurred. 

5167.32 Stocking rate. 

(a) The Area Director shall prescribe 
the number of each kind of livestock 
which may be grazed on Partitioned 
Land to achieve the objectives required 
by the Settlement Act. 

(b) The Area Director shall review the 
stocking rate upon which the grazing 
permits are issued, on a continuing 
basis, and adjust the rate as conditions 
warrant. 

§ 167.33 Grazing on range units 
authorized by permit 

Grazing use on management units 
within the Former Joint Use Area is 
authorized only by permits issued by the 
Area Director. 

§ 167.34 Duration of grazing permits 

The Area Director shall issue grazing 
permits valid for two years. During the 
period of range restoration, the Area 
Director may automatically renew such 
grazing pemits provided permittee is in 
compliance with a grazing management 


and use plan. After the restoration 
process is completed and the carrying 
capacity of a range unit approaches 
potential, the Area Director may extend 
the validity of a permit not to exceed six 
years. 

§ 167.35 Kind of livestock. 

Unless determined otherwise by the 
Area Director for conservation 
purposes, the tribe may determine the 
kind of livestock that may be grazed on 
range units. 

§ 167.36 Establishment of grazing fee. 

The tribal governing body may 
determine whether grazing fees will be 
charged and the rate to be charged tribal 
members for use of Navajo Partitioned 
Land. 

§ 167.37 Assignment, modification and 
cancellation of permits. 

(a) During the NPL range restoration 
program, grazing permits shall not be 
reassigned, sub-permitted or transferred, 
as mandated by Pub. L 93-531 (as 
amended). Except in the case of 
deceased permittees, permits will be 
reassigned as a single permit to another 
family member as determined by the 
NPL Range Management Committee. 

(b) The Area Director, by certified 
letter, may revoke or withdraw all or 
any part of any grazing permit by 
cancellation or modification on 60 days 
written notice of a violation of the 
permit or special conditions affecting 
the land or the safety of the livestock 
thereon, as may result from flood, 
disaster, drought, contagious diseases, 
etc. Except in the case of extreme 
necessity, cancellation or modification 
shall be effective on the next biennial 
expiration date of the grazing permit 
following the date of notice. 

§ 167.38 Special permit requirements and 
provisions. 

All grazing permits shall contain the 
following provisions: 

(a) Because the lands covered by the 
permit are in trust status, all of the 
permittees’ obligations on the permit 
and the obligations of his/her sureties 
are to the United States as well as to the 
Navajo Tribe, the tribe of ownership. 

(b) The permittee agrees he/she will 
not use, cause, or allow to be used any 
part of the permittee area for any 
unlawful conduct or purpose. 

(c) The permit authorizes only the 
grazing of livestock. 

(d) No person can hold a grazing 
permit in more than one range unit of 
Navajo Partitioned Land during the 
range restoration program. 
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§ 167.39 Allocation of grazing privileges. 

Grazing permits shall be issued by the 
Area Director to applicants that meet 
the eligibility requirements of this 
section. The Area Director shall assign 
the responsibility for allocation of 
grazing privileges within management 
areas on Navajo Partitioned Land to the 
Navajo Tribal NPL Range Management 
Committee. Grazing permit allocation 
determinations by the NPL Range 
Management Committee and issuing of 
grazing permits by the Area Director 
shall be in accordance with the 
following procedures. 

(a) The Area Director 

(1) Shall give 60 day public notice 
through notification of elected officials 
and by posting at the trading posts, local 
newspapers, chapter meetings, and 
radio that appliclation for allocation of 
grazing privileges will be accepted from 
tribal members for individual 
management units; 

(2) Shall provide a list of applicants 
requesting grazing allocation to the NPL 
Range Management Committee; 

(3) Shall require that the NPL Range 
Management Committee allocate 
grazing use of individual management 
units within 30 days from the date of 
receipt of the list of applicants; 

(4) Shall allocate grazing use on 
management units should the Committee 
fail to take action within 30 days after 
receiving the list of applicants 
requesting grazing permits; 

(5) Shall determine on an equal 
percentage any increase or decrease in 
forage production and notify the NPL 
Range Management Committee based 
on studies and data collected, and shall 
furnish such data to tribal officials upon 
their request; 

(6) Shall issue grazing permits to those 
individuals granted grazing allocations 
by the NPL Range Management 
Committee; 

(7) Shall issue all permits during the 
month of November of each year; and 

(8) Shall establish guidelines for and 
issue livestock brands for use on Navajo 
Partitioned Land inconformance with 
applicable laws. 

(b) The NPL Range Management 
Committee 

(1) Shall act on concurrence matters 
as delegated by the Resource Committee 
of the Navajo Tribal Council and serve 
as mediators between appropriate tribal 
committees and the Area Director; 

(2) Shall determine eligibility of the 
applicants in accordance with the 
criteria and priorities as set below and 
certify the number of livestock each 
permitte is eligible to graze in a 
management unit: 


(i) Eligibility. Only those applicants 
who meet the following criteria may be 
issued permits to graze livestock: 

(A) Those who had valid or shared 
permits on Navajo Partitioned Land and 
Hopi Partitioned Land under 25 CFR 
Part 152 (redesignated Part 167) and 
whose permits were cancelled on 
October 14,1973, and, 

(B) Are listed in the 1974-1975 FJUA 
enumeration; and, 

(C) Are current residents on Navajo 
Partitioned Land, and 

(D) Do not presently hold a valid 
permit to graze livestock on a land 
management district within the Navajo 
Indian Reservation. 

(ii Priorities: 

(A) First priority shall go to heads of 
households currently over the age of 65 
who had valid or shared permits on NPL 
under 25 CFR 152 (redesignated as Part 
167) and are listed on the 1976-1977 
livestock inventory. 

(B) Second priority shall go to heads 
of families under the age of 65 on NPL 
who had valid permits and who are 
listed on the 1976-1977 livestock 
inventory. 

(C) Third priority shall go to the heads 
of families between the ages of 55 and 
64 on NPL who did not hold a grazing 
permit but shared permits under 25 CFR 
152 (redesignated as CFR Part 167), 
based on needs as determined by the 
appropriate tribal grazing committee. 

(D) Fourth priority shall go to the 
heads of families over the age of 65 who 
resided on the Hopi Partitioned Lands 
who had valid or shared permits under 
25 CFR Part 152 (redesignated as CFR 
Part 167). 

(c) Allocation procedures. 

(1) The size of each grazing permit 
will range from 60 to 100 SUYL or more. 
Initial allocation of grazing permits shall 
be based on the authorized carrying 
capacity per range unit divided by the 
number of eligible permittees. Divisions 
will be made on an equal basis; 

(2) Permit allocations shall vary from 
range unit to range unit depending on 
the carrying capacity of each unit, the 
management plan, and the number of 
eligible permittees in the unit. 

(3) Any change in forage production 
shall be prorated on an equal percentage 
basis to permittees on each management 
unit. 

§ 167.40 Information collection. 

This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under U.S.C. 3501 et seq. 


§§ 167.41—167.49 [Reserved) 

§ 167.50 Livestock trespass. 

The owner of any livestock grazing in 
trespass is liable to a civil penalty of $1 
per head per day for each animal in 
trespass together with the replacement 
value of the forage consumed and a 
reasonable value for damages to 
property injured or destroyed. The Area 
Director may take appropriate action to 
collect all such penalties and damages 
and seek injunctive relief when 
approapriate. All payments for such 
penalties and damages shall be credited 
to the Navajo Tribe. The following acts 
constitute livestock trespass and are 
prohibited: 

(a) The grazing upon or driving across 
Navajo Partitioned Land of any 
livestock without an approved grazing 
or crossing permit; 

(b) Allowing livestock to drift and 
graze on lands without an approved 
permit; 

(c) The grazing of livestock upon 
lands within an area closed to grazing of 
that class of livestock; 

(d) The grazing of livestock by 
permittees upon any land withdrawn 
from use for grazing purpose to protect it 
from damage, after the receipt of notice 
from the Area Director, 

(e) Grazing livestock in excess of 
those numbers and kinds authorized on 
a livestock grazing permit approved by 
the Area Director. 

§ 167.51 Impoundment and disposal of 
trespass livestock. 

Trespass livestock within any range 
unit which are not removed therefrom 
within the periods prescribed by the 
regulation shall be impounded and 
disposed of by the Area Director as 
provided herein. 

(a) When the Area Director 
determines that livestock trespass is 
occurring between units on the Navajo 
Partitioned Land and has definite 
knowledge of the kind of trespass 
livestock, and knows the name and 
address of the owners, the owner and 
Navajo Tribal Officials shall be given 
written notice and a 10 day period shall 
be allowed for the Tribal Officials and 
owner to resolve the trespass. If, after 
this 10 day period, said trespass is not 
resolved, such livestock may be 
impounded any time five days after 
written notice of intent to impound the 
trespassing livestock is mailed by 
certified mail or personally delivered to 
such owners or their agent. 

(b) When the Area Director 
determines that livestock trespass is 
occurring on the Navajo Partitioned 
Land from outside the Navajo 







Federaljtegister / Vol. 52, No. 43 / Thursday. March 5. 1987 / Proposed Rules 


6827 


Partitioned Land and has definite 
knowledge of the kind of trespass 
livestock, and knows the name and 
adress of the owners, such livestock 
may be impounded any time five days 
after written notice of intent to impound 
the trespassing livestock is mailed by 
certified mail or personally delivered to 
such owners or their agent. 

(c) When the Area Director 
determines that use by trespassing 
livestock is occurring but does not have 
complete knowledge of the number and 
class of livestock or if the name and 
address of the owner thereof are 
unknown, such livestock shall be 
impounded anytime 15 days after the 
date of a General Notice of Intent to 
Impound tresspassing livestock is forst 
published in the local newspaper, 
posted at the nearest chapter house, and 
in one or more local trading posts. 

(d) Trespassing livestock, which are 
owned by persons given notice under 
paragraph (a) of this section, will be 
impounded without further notice 
anytime within the three month period 
immediately following the effective date 
of the notice. 

(e) Unauthorized livestock that are 
owned by persons given notice under 
paragraph (b) of this section may be 
impounded without further notice 
anytime within the six month period 
following the effective date of a notice 
given under this section. 

(f) Following the impoundment of 
trespassing livestock, a notice of sale of 
impounded livestock shall be published 
in a local newspaper, posted at the 
nearest chapter house, and in one or 
more local trading posts. The notice 
shall describe the livestock and specify 
the date, time and place of sale. The 
date set shall be at least five days after 
the publication and posting of such 
notice. 

(g) The owners or their agent may 
redeem the livestock anytime before the 
time set for the sale by submitting proof 
of ownership and paying for all 
expenses incurred in gathering, 
impounding and feeding or pasturing the 
livestock and any trespass fees and/or 
damages caused by the animals. 

(h) Livestock erroneously impounded 
shall be returned to the rightful owner 
and all expenses accruing thereto shall 
be waived. 

(i) If the livestock are not redeemed 
before the time fixed for their sale, they 
shall be sold at public sale to the highest 
bidder, provided the bid is at or above 
the minimum amount set by the Area 
Director, based on USDA's current 
Agricultural Statistics Report for 
Arizona or adjacent states for cattle and 
sheep and current market value from 
two major marketing centers for horses 


and mules. If a bid at or above the 
minimum is not received, the livestock 
may be sold at private sale at or above 
the minimum amount or reoffered at 
public sale. When livestock are sold 
pursuant to this regulation, the Area 
Director shall furnish the buyer a bill of 
sale or other written instrument 
evidencing the sale. 

(j) The proceeds of any sale of 
impounded livestock shall be applied as 
follows: 

(1) To the payment of all expenses 
incurred by the United States in 
gathering, impounding, and feeding or 
pasturing the livestock; 

(2) In payment of any penalties or 
damages assessed pursuant to 5 167.30 
of this part. The penalties or damage 
shall be credited to the tribe on whose 
land the trespass occurred. Any 
proceeds remaining after payment of the 
first and second items noted above, not 
claimed within one year from the date of 
sale, will be credited to the tribe on 
whose land the trespass occurred. 

§167.52 Control of livestock diseases and 
parasites. 

Whenever livestock become infected 
with contagious or infectious diseases or 
parasites or have been exposed thereto, 
such livestock must be treated and the 
movement thereof restricted in 
accordance with applicable laws. 

§ 167.53 Concurrence procedures. 

(a) The Area Director shall seek the 
participation of the tribe in his/her 
investigation, formulation and planning 
of conservation practices for Navajo 
Partitioned Land. The Area Director 
shall submit, in writing the proposed 
grazing management and use plan to the 
tribe for individual range units. 

(b) Upon receipt of the Area Director's 
proposed conservation practices, the 
tribe will deliver, in writing, to the Area 
Director, the concurrence or non¬ 
concurrence on all of the proposed 
conservation practices within each 
range unit in a timely manner. The Area 
Director shall continue to seek tribal 
participation during the review process. 

(c) Concurrence of the Navajo Tribe 
will be sought on all conservation 
practices, range restoration activities 
and grazing control programs by 
individual management unit on the 
Navajo Partitioned Land. 

(1) If the Area Director and the tribe 
concur on all or part of the proposed 
conservation practices in writing, in a 
timely manner, those practices 
concurred upon may be implemented 
immediately. 

(2) If the tribe does not concur on all 
or part of the proposed conservation 
practices in a timely manner, the Area 


Director shall submit in writing to the 
tribe a declaration of non-concurrence. 
The Area Director shall then notify the 
tribe in writing of a formal hearing to be 
held not sooner than 15 days from the 
date of the non-concurrence declaration. 

(i) The formal hearing on non- 
concurrence will permit the submission 
of written evidence and argument 
concerning the proposal. Minutes of the 
formal hearing shall be taken. Following 
the formal hearing, the Area Director 
may amend, alter or otherwise change 
his/her proposed conservation 
practices. Except as provided in 

§ 167.53(c)(1) of this part, if, following 
the formal hearing, the Area Director 
alters or amends portions of his/her 
proposed plan of action, he/she shall 
submit those individual altered or 
amended portions of the plan to the 
tribe in a timely manner for 
concurrence. 

(ii) In the event the tribe fails or 
refuses to give the concurrence to the 
proposal at the formal hearings, then the 
implementation of such proposal may be 
undertaken only in those situations 
where the Area Director expressly 
determines in a written order to support 
the proposed action based upon 
technical data and information. 

§§ 167.54-167.59 [Reserved] 

§ 167.60 Appeals 

Appeals from decisions issued under 
this regulation will be in accordance 
with procedures in 25 CFR Part 2. 

Ross O. Swimmer, 

Ass is ton l Secretary—Indian Affairs. 

[FR Doc. 87-4624 Filed 3-4-87; 8:45 am] 

BILLING CODE 4310-02-M 


Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Parts 774 and 942 

Rulemaking Petition, Guidelines for 
Significant Revisions 

agency: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
action: Notice of decision on 
rulemaking petition. 

summary: The Office of Surface Mining 
Reclamation and Enforcement (OSMRE) 
is making available to the public its final 
decision on a rulemaking petition from 
Ms. Carol S. Nickle and Mr. Mark 
Squiliace. The petition requested 
OSMRE to establish, using the 
rulemaking procedures of the 
Administrative Procedure Act, 
guidelines for determining when 
proposed revisions to permits are 
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significant (and therefore subject to 
notice and hearing requirements). The 
Director has made a decision to grant 
the petition for the Federal program for 
Tennessee and accept the petitioners' 
criteria in principle. This will not change 
the permanent program rules nationally 
nor the approved regulatory programs in 
primacy States. 

address: Copies of the petition and 
other relevant materials comprising the 
administrative record of this petition are 
available for public inspection and 
copying at OSMRE. Administrative 
Record Room 5315-L, 1100 L Street, 

NW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Mary Josie Smith, OSMRE (5121—L), 1951 
Constitution Avenue, NW., Washington, 
DC 20240; telephone (202) 343-5150. 
SUPPLEMENTARY INFORMATION: 

I. Petition for Rulemaking Process 

Pursuant to section 201(g) of the 
Surface Mining Control and Reclamation 
Act (SMCRA), any person may petition 
the Director of OSMRE for a change in 
OSMRE’s regulations. Under the 
implementing regulations for rulemaking 
petitions, 30 CFR 700.12, the Director 
must first determine if the petition 
provides a reasonable basis for the 
requested rulemaking. If so, a notice is 
published in the Federal Register 
seeking comments from the general 
public on the proposed change. If a 
petition is subsequently granted, the 
Director then initiates rulemaking 
proceedings. If the petition is denied, the 
Director notifies the petitioner in 
writing, setting forth the reasons for 
denial. Under 30 CFR 700.12, the 
Director’s decision constitutes the final 
decision for the Department of the 
Interior. 

II. The Nickle/Squillace Petition 

OSMRE received a letter dated 
February 19.1986, from Ms. Carol S. 
Nickle presenting a petition requesting 
OSMRE to amend its regulations to 
establish guidelines for determining 
when proposed revisions to existing 
permits are significant, in accordance 
with section 511 of SMCRA. Significant 
revision applications are subject to 
public notice and hearing requirements. 

OSMRE's Division of Tennessee 
Permitting had proposed draft guidelines 
for use in reviewing applications in 
Tennessee. The petitioners sought to 
have these draft guidelines treated as 
rules, subject to the Administrative 
Procedure Act. They also sought specific 
changes in the draft guidelines. 

On June 13,1986, OSMRE published 
the notice of availability and request for 
comments (51 FR 21574). OSMRE also 


noted that it was clear from the petition 
whether it was intended for national 
rulemaking or for the Federal program 
for Tennessee. As part of their 
comments responding to this notice, the 
petitioners clarified that the petition 
was intended for the national permanent 
program rules. OSMRE published a 
notice of this clarification and reopened 
the comment period on August 1,1986 
(51 FR 27558). The comment period 
closed September 2,1986. OSMRE 
received 21 comment letters. 

III. Director's Decision 

OSMRE is granting the petition for the 
Federal program for Tennessee. OSMRE 
is also accepting the proposed criteria in 
principle. The Director’s response to the 
petitioners on thi9 rulemaking appears 
as an appendix to this notice. 

Because SMORA requires the 
regulatory authority to establish 
guidelines for determining when a 
proposed permit revision is significant, 
OSMRE will continue the effort already 
started for Tennessee but will do so 
using the rulemaking procedures of the 
Administrative Procedure Act. In States 
with approved regulatory programs, 
where OSMRE is not the regulatory 
authority, the State has the authority 
and responsibility for establishing such 
guidelines. Primacy States developed 
guidelines in their regulatory programs 
to meet their own particular mining and 
environmental circumstances. 

OSMRE is not, therefore, changing its 
permanent program rules nationally. 
Primacy States will continue to have the 
flexibility to establish and use their own 
guidelines as part of their approved 
State programs. 

Dated: February 26.1987. 

Jed D. Christensen, 

Director, Office of Surface Mining 
Reclamation and Enforcement. 

Appendix 

Ms. Carol S. Nickle. Legal Environmental 

Assistance Foundation, 530 Gay Street. 

Suite 204, Knoxville, Tennessee 37902 
Mr. Mark Squillance, University of Wyoming. 

P.O. Box 3035. Laramie, Wyoming 82071 

Dear Ms. Nickle/Mr. Squillace: This letter 
is to inform you of my decision on the 
petition for rulemaking you submitted in 
February 1988. In this petition, you asked the 
Office of Surface Mining Reclamation and 
Enforcement (OSMRE) to amend its rules to 
establish certain guidelines you proposed, for 
the purpose of determining when a proposed 
revision to a permit is significant. You also 
asked OSMRE to treat these guidelines as 
rules, subject to the rulemaking provisions of 
the Administrative Procedure Act. 

On June 18.1988.1 informed you of my 
determination that the petition provided a 
reasonable basis upon which to seek 
comment. OSMRE published a notice in the 
Federal Register on June 13.1986, soliciting 


comments on this petition. Upon receipt of 
your comment clarifying that the intent of the 
petition was to establish national rules, 
OSMRE also published a notice on August 1, 
1988, reopening the comment period. OSMRE 
received numerous comments, representing a 
full spectrum of interests on the petition, its 
need and the criteria proposed in the petition. 
All these comments weighed significantly in 
my decision. This decision, which is 
presented to you below, constitutes the final 
decision for the Department of the Interior, as 
provided in 30 CFR 700.12(d). 

Final Decision 

I am granting the petition for the Federal 
program for Tennessee. Section 511 of the 
Surface Mining Control and Reclamation Act 
requires the regulatory authority to establish 
guidelines for determining when a proposed 
revision to a permit is significant. As the 
regulatory authority in Tennessee, it is 
appropriate for OSMRE to develop such 
guidelines for use in that State. For the same 
reason. OSMRE will not develop such 
guidelines for States with approved 
regulatory programs. The regulatory 
authorities in primacy States develop such 
guidelines to reflect their own unique 
circumstances and interests. 

I am also accepting your proposed criteria 
in principle. The concepts in your criteria 
have merit, and OSMRE will give them full 
consideration along with other criteria 
developed by OSMRE and identified through 
public comments. 

Following the provisions of the 
Administrative Procedure Act, OSMRE will 
now begin to develop proposed rules for 30 
CFR 942.774. We will notify you when those 
draft rules are ready for publication. I hope 
that you will continue to work with OSMRE 
in establishing workable guidelines for 
determining when a permit revision is 
significant. 

Sincerely. 

Jed D. Christensen, 

Director. 

[FR Doc. 87-4579 Filed 3-4-87; 8:45 am] 

BILLING CODE 4310-0S-M 


30 CFR Part 938 

Pennsylvania Permanent Regulatory 
Program 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 

action: Proposed rule. 

summary: OSMRE is seeking comment 
on Pennsylvania’s request to extend the 
deadline for the State to promulgate 
rules satisfying four required 
amendments at 30 CFR 938.16(c), (d), (e) 
and (f), concerning prime farmland 
regulations. On December 22,1986, 
Pennsylvania requested an extension of 
time necessary to revise appropriate 
State program regulations to be no less 
effective than the Federal regulations 
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and consistent with the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). Pennsylvania wishes to 
incorporate the required amendments 
into its process scheduled for other State 
regulatory amendments. Pennsylvania 
requests a minimum extension of 90 
days to satisfy the required 
amendments. 

date: Written comments must be 
received on or before 4:00 p.m. April 6, 
1987. 

address: Written comments should be 
mailed or hand delivered to: Robert 
Biggi, Director, Harrisburg Field Office, 
Office of Surface Mining, 101 South 2nd 
Street, Suite L-4, Harrisburg, 
Pennsylvania 17101. 

FOR FURTHER INFORMATION CONTACT. 
Robert Biggi, Director, Harrisburg Field 
Office, Office of Surface Mining, 101 
South 2nd Street, Suite L-4, Harrisburg, 
Pennsylvania 17101, Telephone: (717) 
782-4036. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Pennsylvania State 
Program 

On February 29,1980, the Secretary of 
the Interior received a proposed 
regulatory program from the State of 
Pennsylvania. On October 22,1980, 
following a review of the proposed 
program as outlined in 30 CFR Part 732, 
the Secretary disapproved the 
Pennsylvania program. The State 
resubmitted its program on January 25, 
1982, and subsequently the Secretary 
approved the program subject to the 
correction of minor deficiencies. 
Information pertinent to the general 
background, revisions, modifications, 
and amendments to the proposed 
permanent program submission, as well 
as the Secretary’s findings, the 
disposition of comments and a detailed 
explanation of the conditions of 
approval of the Pennsylvania program 
can be found in the July 30,1982 Federal 
Register notice (47 FR 33050). 

II. Background on the Required 
Amendments 

The four required amendments were 
necessary to remedy minor deficiencies 
identified in an earlier Pennsylvania 
amendment approved by OSMRE. The 
Secretary’s findings and decision on the 
amendment were published in the 
Federal Register on May 19,1986 (51 FR 
18314). The required amendments listed 
in the approval notice at 30 CFR 
938.16(c), (d). (e), and (f) required that by 
January 31,1987, Pennsylvania do the 
following: 

(c) Amend its program regulations to be 
consistent with the Federal regulations at 30 
CFR Part 823 as remanded by the U.S. District 


Court for the District of Columbia on October 
1,1984, by deleting the language at 
§ 8.32(b)(4) which provides an exemption to 
the prime farmland requirements if "the area 
of the prime farmland is minimal in size (less 
than 5 acres) and has been or will be in use 
for an extended period of time (more than 10 
years).** 

(d) Amend its program regulations at 

5 88 32(e) and § 88.491 (k)(4) or otherwise 
amend its program to be no less effective 
than 30 CFR 785.17(c)(l)(ii) in requiring 
approval by the U.S. Department of 
Agriculture Soil Conservation Service of 
alternative soil profile descriptions for prime 
farmland soils included in the permit 
application. 

(e) Amend its program regulations at 88.61 
or otherwise amend its program to be 
consistent with section 510(d) of SMCRA to: 

(a) Establish criteria for evaluating the 
applicant's operation and reclamation plan to 
determine whether the productivity standard 
for mined prime farmland set forth under 
Chapter 88 can be achieved following mining; 

(b) require the applicant to submit a plan to 
establish his technological capability to 
comply with the requirements for restoring 
prime farmland productivity; and (c) require 
the applicant to submit information on 
productivity prior to mining. 

(f) Amend its regulations at § 88.129(f)(1) 
and (2) and the corresponding provisions 
under Chapter 88, Subchapters C, D, and F 
(55 88.217, 88.330 and 88.491) or otherwise 
amend its program to be consistent with 
section 510(d) of SMCRA by requiring that 
the restoration of prime farmland soil 
productivity shall be determined on the basis 
of measurement of crop yields. 

OSMRE is seeking comment on the 
State’s December 22,1986 request for 
additional time to develop and adopt the 
required amendments at 30 CFR 938.16 

(c) , (d), (e) and (f). Pennsylvania 
requests a minimum extension of 90 
days to satisfy the required amendments 
(Administrative Record No. PA-630). 

Written comments should be specific, 
pertain only to the State’s request and 
include explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under ’’DATES’’ or at 
locations other than that listed under 
“addresses” will not necessarily be 
considered and included in the 
Administrative Record for this 
rulemaking. 

Additional Determinations 

1. Compliance with the National 
Environmental Policy Act 

The Secretary has determined that, 
pursuant to section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 


2. Executive Order No. 12291 and the 
Regulatory Flexibility Act 

On August 28,1981, the Office of 
Management and Budget (OMB) granted 
OSMRE an exemption from sections 3, 4, 
7, and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic effect on a 
substantial number of small entitles 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) This rule would not 
impose any new requirements; rather, it 
would ensure that existing requirements 
established by SMCRA and the Federal 
rules would be met by the State. 

3. Paperwork Reduction Act 

This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 938 

Coal mining, Intergovernmental 
relations. Surface mining, Underground 
mining. 

Dated: February 25,1987. 

James W. Workman, 

Deputy Director, Operations and Technical 
Servcies Office of Surface Mining 
Reclamation and Enforcement. 

[FR Doc. 87-4578 Filed 3-4-87; 8:45 amj 
BILLING CODE 4310-0S-M 


DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

46 CFR Part 310 

[Docket No. R-109] 

Making Excess or Surplus Federal 
Property Available to the United States 
Merchant Marine Academy and 
Approved Nonprofit Maritime Training 
Institutions 

agency: Maritime Administration, 
Department of Transportation. 
action: Withdrawal of notice of 
proposed rulemaking. 

summary: The Maritime Administration 
(MARAD) is withdrawing a notice of 
proposed rulemaking (NPRM) published 
in 1983. The NPRM proposed to adopt 
regulations to implement section 1308(b) 
of the Merchant Marine Act, 1936 (Act), 
as enacted by the Maritime Education 
and Training Act of 1980 (46 U.S.C. 
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1295g). This statute authorizes MARAD 
to make excess or surplus vessels, 
shipboard equipment and other marine 
equipment available to the U.S. 
Merchant Marine Academy fUSMMA), 
the State maritime academies and a 
number of nonprofit training institutions 
that have been jointly approved for 
training by MARAD and the United 
States Coast Guard. 

FOR FURTHER INFORMATION CONTACT. 
Arthur W. Friedberg, Director Office of 
Maritime Labor and Training, Maritime 
Administration, Department of 
Transportation. 400 Seventh Street SW., 
Room 7302, Washington. DC 20590. Tel. 
(202) 368-5755. 

SUPPLEMENTARY INFORMATION! On 

December 1,1983, MARAD published a 
NPRM (48 FR 54254) that would 
implement the substantive requirements 
of the Act and provide the procedural 
mechanism for making excess or surplus 
Federal property, such as vessels and 
shipboard equipment, available 
expeditiously on request from specific 
maritime training institutions. The 
NPRM defined “excess property as 
Federal property that is no longer 
required by the Federal agency or 
Department with custody of that 
property, and “surplus" property as 
Federal property that is no longer 
required by the Federal Government, as 
a whole. If an agency determines that 
property is excess to its needs, it may 
offer such property to other agencies 
through GSA channels. If no other 
agency seeks the property, it is surplus 


property that may be offered to State 
agencies or the general public. 

Before 1980. MARAD had statutory 
authority to make property directly 
available to the USMMA, but had no 
such authority to do the same for the 
State maritime training schools and 
other nonFederal organizations. These 
training institutions had been required 
to coordinate their donable requests 
with the General Service Administration 
(GSA) and the respective state agencies 
responsible for the disposal of surplus 
property. This was often a lengthy 
process. The proposed regulation would 
have implemented section 1308(b) of the 
Act by allowing MARAD to obtain such 
property directly from another Federal 
agency, and make it available 
expeditiously to approved maritime 
training institutions. 

The GSA raised the question of 
whether the procedure proposed in the 
NPRM for MARAD’s direct acquisition 
of excess and surplus property from 
another Federal agencies remains 
subject to GSA’s administrative system 
reflecting provisions of the Federal 
Property and Administrative Services 
Act of 1949, as amended (40 U.S.C. 417 
et seq.y and the Federal Property 
Management Regulations (FPMR), 
implemented by the GSA (41 CFR 
Chapter 101). MARAD concluded that 
the Act allows it to obtain excess or 
surplus property directly without 
following the regular procedures through 
GSA channels 

However, experience has established 
that coordination with GSA in obtaining 
property from other agencies serves 


program needs in nearly every case. The 
few exceptions seen to date, or that are 
anticipated in the future, do not warrant 
adoption of a formal rule. 

In view of these circumstances. 
MARAD has decided that this NPRM is 
unecessary and should be withdrawn. 

E.0.12291. Statutory Requirements and 
DOT Procedure 

The Maritime Administrator has made 
a determination that this rule is not a 
major rule under the criteria in 
Executive Order 12291. Pursuant to the 
Department of Transportation’s 
Regulatory Policies and Procedures 
(February 26.1979), this rule is 
considered to be nonsignificant. Since 
the rule primarily affects only a small 
number of training institutions, the 
Maritime Administration certifies that it 
would have no significant economic 
impact on a substantial number of small 
entities, pursuant to the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 601 et 
seq.) 

List of Subjects in 46 CFR Part 310 

Grant programs—Education, Schools, 
Seaman. 

Accordingly, MARAD is hereby 
withdrawing the NPRM that proposes to 
include a new Subpart D in 46 CFR Part 
310, Merchant Marine Training. 

By Order of the Maritime Administrator. 

Dated: March 2,1987 
James E. Saari, 

Secretary. Maritime Administration 
[FR Doc. 87-4605 Filed 3-^-87; 8*45 ami 

BILLING CODE 4910-31-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


AGENCY FOR INTERNATIONAL 
DEVELOPMENT 

Public Information Collection 
Requirements Submitted to OMB for 
Review 

The Agency for International 
Development submitted the following 
public information collection 
requirements to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980, Pub. L. 96-511. 
Comments regarding these information 
collections should be addressed to the 
OMB reviewer listed at the end of the 
entry no later than March 16,1987. 
Comments may also be addressed to, 
and copies of the submissions obtained 
from the Reports Management Officer, 
Fred D. Allen, (703) 875-1573, IRM/PE, 
Room 1109. SA-14, Washington, DC 
20523. 

Date Submitted: February. 23.1967. 

Submitting Agency: Agency for 
International Development. 

OMB Number: 0412-0020. 

Form Number: AID 1450-4. 

Type of Submission: Renewal. 

litle: Supplier's Certificate and Agreement 
with AID for Project Commodities/Invoice 
aud Contract Abstract. 

Purpose: When AID is not a party to a 
contract which it finances, it must 
monitor those contracts to assure 
adherence to AID requirements. This 
information collection item enables AID 
to keep records of commodity 
expenditures for program management 
purposes and required reports. It also 
allows AID to measure the extent of 
small and minority business 
participation in the commodity program. 
Respondents are identified as Suppliers 
of commodities who must submit data 
per each transaction. The total annual 
collective burden on respondents is 
estimated at $16,000. These costs are 
projected from such items as personnel, 
recordkeeping, reporting, and overhead 
costs. 


Reviewer: Francine Picoult (202) 395-7340, 
Office of Management and Budget, Room 
3201. New Executive Office Building, 
Washington. DC 20503. 

Dated: February 24.1987. 

Fred D. Allen, 

Planning and Evaluation Division . 

[FR Doc. 87-4599 Filed 3-4-67; 8:45 amj 
BILLING CODE 6116-01-M 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

Tobacco Inspection—Growers' 
Referendum 

agency: Agricultural Marketing Service, 
USDA. 

action: Notice of referendum. 

summary: This notice announces that a 
referendum will be conducted by mail 
during the period March 9-13,1987, of 
producers of flue-cured tobacco who sell 
their tobacco at auction in Baxley and 
Hazlehurst, Georgia, to determine 
producer approval of the designation of 
the Baxley and Hazlehurst tobacco 
markets as one consolidated auction 
market. 

date: The referendum will be held 
March 9-13,1987. 

FOR FURTHER INFORMATION CONTACT: 

Lioniel S. Edwards, Director, Tobacco 
Division, Agricultural Marketing 
Service, United States Department of 
Agriculture, Washington, DC 20250, 
Telephone Number— (202) 447-2567. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given of a mail referendum on 
the designation of a consolidated 
Baxley-Hazlehurst, Georgia, auction 
market. Baxley and Hazlehurst, Georgia, 
were designated on June 26,1942 (7 CFR 
29.8001) as flue-cured tobacco markets 
under the Tobacco Inspection Act of 
1935 (7 U.S.C. 511 etseq.). Under this 
Act the two markets have been 
receiving mandatory grading services 
from USDA. 

On July 31,1986, an application was 
made to the Secretary of Agriculture to 
consolidate the designated markets of 
Baxley and Hazlehurst. This application, 
filed by the warehousemen in those 
markets, was made pursuant to the 
regulations promulgated under the 
Tobacco Inspection Act (7 U.S.C. 511 et 
seq.. 7 CFR Part 29). On October 28, 

1986, a public hearing was held in 


Baxley. Georgia, pursuant to applicable 
provisions of the regulations under the 
Tobacco Inspection Act. 

A Review Committee, established 
pursuant to § 29.3(h) of the regulations 
(7 CFR 29.3(h)), has reviewed and 
considered the application, the 
testimony presented at the hearing, the 
exhibits received in evidence, together 
with other available information which 
was officially noticed at the hearing 
relating to the application. The 
Committee recommended to the 
Secretary that the application for 
consolidation be granted and the 
Secretary approved the application on 
February 25,1987. 

Before a new market can be officially 
designated, a referendum must be held 
to determine that a two-third majority of 
producers who vote favor the 
designation (7 CFR 29.73 and 29.74). It is 
hereby determined that the referendum 
will be held by mail during the period of 
March 9-13,1987. The purpose of the 
referendum is to determine whether 
farmers who sold their tobacco on the 
designated markets at Baxley and 
Hazlehurst, Georgia, during the 1986 
sales season are in favor of or opposed 
to the designation of the consolidated 
market for the 1987 and succeeding crop 
years. Accordingly, if a two-thirds 
majority of those tobacco producers 
voting favor this consolidation, a new 
market will be designated as and be 
called Baxley-Hazlehurst. 

To be eligible to vote in the 
referendum the tobacco producer must 
have sold flue-cured tobacco on either 
the Baxley or Hazlehurst auction market 
during the 1986 sales season. Any 
farmer who believes he or she is eligible 
to vote in the referendum but has not 
received a mail ballot by March 9,1987, 
should immediately contact Lioniel S. 
Edwards at (202) 447-2567, 

The referendum will be held in 
accordance with the provisions for 
referenda of the Tobacco Inspection 
Act, as amended (7 U.S.C. 511d) and the 
regulations set forth in 7 CFR 29.74. 

Dated: March 3.1987. 

Kenneth A. Gilles, 

Assistant Secretary for Marketing and 
Inspection Services. 

(FR Doc. 87-4761 Filed 3-4-87; 8:45 am) 

BILLING CODE 3410-02-11 
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Tobacco Inspection—Growers’ 
Referendum 

AGENCY: Agricultural Marketing Service, 
USDA. 

action: Notice of referendum. 

summary: This notice announces that a 
referendum will be conducted by mail 
during the period March 9-13,1987, of 
producers of flue-cured tobacco who sell 
their tobacco at auction in Darlington 
and Timmonsville. South Carolina, to 
determine producer approval of the 
designation of the Darlington and 
Timmonsville tobacco markets as one 
consolidated auction market. 
date: The referendum will be held 
March 9-13,1987. 

FOR FURTHER INFORMATION CONTACT*. 

Lioniel S. Edwards, Director, Tobacco 
Division. Agricultural Marketing 
Service, United States Department of 
Agriculture, Washington. DC 20250, 
Telephone Number—(202) 447-2567. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given of a mail referendum on 
the designation of a consolidated 
Darlington-Timmonsville. South 
Carolina, auction market. Darlington 
and Timmonsville, South Carolina, were 
designated as flue-cured tobacco 
markets under the Tobacco Inspection 
Act of 1935 (7 U.S.C. 511 et seq.) on July 
1,1936 and August 16,1941, respectively 
(7 CFR 29.8001). Under this Act the two 
markets have been receiving mandatory 
grading services from USDA. 

On August 27.1986, an application 
was made to the Secretary of 
Agriculture to consolidate the 
designated markets of Darlington and 
Timmonsville. This application, filed by 
the warehousemen in those markets, 
was made pursuant to the regulations 
promulgated under the Tobacco 
inspection Act (7 U.S.C. 511 et seq.. 7 
CFR Part 29). On October 29.1986, a 
public hearing was held in Darlington, 
South Carolina, pursuant to applicable 
provisions of the regulations under the 
Tobacco Inspection Act. 

A Review Committee, established 
pursuant to § 29.3(h) of the regulations 
(7 CFR 29.3(h)), has reviewed and 
considered the application, the 
testimony presented at the hearing, the 
exhibits received in evidence, together 
with other available information which 
was officially noticed at the hearing 
relating to the application. The 
Committee recommended to the 
Secretary that the application for 
consolidation be granted and the 
Secretary approved the application on 
February 25.1987. 

Before a new market can be officially 


designated, a referendum must be held 
to determine that a two-thirds majority 
of producers who vote favor the 
designation (7 CFR 29.73 and 29.74). It is 
hereby determined that the referendum 
will be held by mail during the period of 
March 9-13,1987. The purpose of the 
referendum is to determine whether 
farmers w r ho sold their tobacco on the 
designated markets at Darlington and 
Timmonsville, South Carolina, during 
the 1986 sales season are in favor of or 
opposed to the designation of the 
consolidated market for the 1987 and 
succeeding crop years. Accordingly, if a 
two-thirds majority of those tobacco 
producers voting favor this 
consolidation, a new market will be 
designated as and be called Darlington- 
Timmonsville. 

To be eligible to vote in the 
referendum the tobacco producer must 
have sold flue-cured tobacco on either 
the Darlington or Timmonsville auction 
market during the 1986 sales season. 
Any farmer who believes he or she is 
eligible to vote in the referendum but 
has not received a mail ballot by March 
9,1987, should immediately contact 
Lioniel S. Edwards at (202) 447-2567. 

The referendum will be held in 
accordance with the provisions for 
referenda of the Tobacco Inspection 
Act, as amended (7 U.S.C. 511d) and the 
regulations set forth in 7 CFR 29.74. 

Dated: March 3.1987. 

Kenneth A. Gilles, 

Assistant Secretary for Marketing and 
Inspection Services. 

(FR Doc. 87-4762 Filed 3-4-87: 8:45 am) 

BILLING CODE 3410-02-M 


Forest Service 

Little Bighorn Wild and Scenic River 
Study; Bighorn National Forest 
Sheridan County, WY; Intent to 
Prepare an Environmental Impact 
Statement 

The Forest Service, Department of 
Agriculture will prepare an 
environmental impact statement and 
wild and scenic river study report to 
determine whether segments of the Little 
Bighorn River will be recommended for 
inclusion in the National Wild and 
Scenic Rivers System. The decision on 
inclusion rests with the United States 
Congress. 

The Bighorn National Forest Land and 
Resource Management Plan determined 
the eligibility of segments of the river 
and recommended that suitability 
studies be conducted when a water 
development proposal was received. A 
proposal has been received and the 


planned environmental impact 
statement will determine suitability. 

The portion of the Little Bighorn River 
to be studied begins at the Dry Fork 
Trail (Forest Development Trail No. 4) 
footbridge located in the NE l /4 Section 
30, T. 58 N.. R. 89 W., 6th P.M. and 
extends about 13 miles upstream to 
Fools Gold (FDR 480) Crossing in 
Section 13, T. 56 N.. R. 91 W.. 6th P.M. It 
also includes about 6 miles of the Dry 
Fork from Lake Creek in Section 27, T. 

57 N., R. 89 W.. 6th P.M. to its confluence 
with the Little Bighorn River. 

The range of alternatives considered 
will include no action, water 
development, and the suitability or 
unsuitability of the river for inclusion in 
the wild and scenic river system and the 
potential designation of the segments as 
Wild, Scenic and Recreational. 

Federal, State, and local agencies, 
individuals or organizations who may be 
interested in or affected by the 
recommendations are invited to 
participate in the scoping process. This 
process will include: 

1. Identification of potential issues. 

2. Identification of issues to be 
analyzed in depth. 

3. Elimination of insignificant issues 
or those which have been covered by a 
previous environmental review. 

4. Determination of potential 
cooperating agencies and assignment or 
responsibilities. 

As part of the scoping phase of the 
analysis, the Forest Supervisor will hold 
a public meeting at 7:00 p.m. on April 14, 
1987, at the Holiday Inn. 1809 Sugarland 
Dr. in Sheridan, Wyoming. Other 
meetings and activities will be 
announced through the local news 
media. 

Richard E. Lyng, Secretary of 
Agriculture, Washington, DC 20250 is 
the responsible official. 

The analysis is expected to take about 
twelve months. The analysis will 
consider the potential classification of 
the river and the adjacent lands as they 
exist at the time of the study. 

Factors considered in the 
determination of suitability are: the 
characteristics which do or do not make 
the area a worthy addition to the 
National Wild and Scenic Rivers 
System; the reasonably foreseeable 
potential uses of the land and water 
which would be enhanced, foreclosed, 
or curtailed if the area were included in 
the Wild and Scenic Rivers System; and 
the values which could be foreclosed or 
diminished if the area is not protected 
as part of the system; public, state and 
local government interest in designation 
of the river, including the extent to 
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which the administration of the river, 
including the costs thereof, may be 
shared by state and local agencies; the 
estimated cost of administering the area 
if it is added to the system; other issues 
and concerns identified during the 
scoping and analysis process. 

The draft environmental impact 
statement should be available for public 
review of March 1,1988. The final 
environmental impact statement is 
scheduled to be completed by December 
1,1988. 

Written comments and suggestions 
concerning the analysis should be sent 
to Edward L Schultz, Forest Supervisor, 
Bighorn National Forest, 1969 S. 

Sheridan Avenue, Sheridan, Wyoming, 
82801. To be considered in the draft 
environmental impact statement, 
comments should be received by April 
24,1987. 

Questions about the proposed action 
and environmental impact statement 
should be directed to William A. Wood, 
Project Leader, Tongue Ranger District, 
Bighorn National Forest, 1969 S. 

Sheridan Avenue, Sheridan, Wyoming, 
82801, phone 307-672-0751. 

Dated: February 26,1987. 

Sidney H. Hanks, 

Deputy Regional Forester. 

|FR Doc. 87-4601 Filed 3-4-87; 8:45 am) 

BILLING COOE 3410-11-41 


Highway 88 Future Recreation Use 
Determination; Eldorado National 
Forest, El Dorado, Amador, and Alpine 
Counties, CA; Environmental Impact 
Statement; Extension of Comment 
Period 

The public comment period for the 
Eldorado National Forest Highway 88 
Future Recreation Use Determination 
Draft Environmental Impact Statement 
is being extended. Comments must now 
be postmarked by September 15.1987. 

This amends the Notice of 
Availability published in the Federal 
Register of January 30,1987 (52 FR 3050). 

The former due date was April 29, 
1987. 

For further information contact: Glenn 
Gottschail, Amador District Ranger, 
Eldorado National Forest, Star Route 3. 
Highway 88, Pioneer, California 95666; 
telephone (209) 295-4251. 

Dated: February 24,1987. 
jeratd N. Hutchins, 

Forest Supervisor. 

|FR Doc. 87-4606 Filed 3-4-87; 8:45 am) 

BILLING CODE 3410-11-M 


ARMS CONTROL AND DISARMAMENT 
AGENCY 

General Advisory Committee; Closed 
Meeting 

In accordance with the Federal 
Advisory Committee Act, as amended, 
the U.S. Arms Control and Disarmament 
Agency announces the following 
meeting: 

Name: General Advisory Committee on 
Arms Control and Disarmament. 

Date: March 20.1987. 

Time: 9:15 am. 

Place: State Department Building, 
Washington, DC. 

Type of Meeting: Closed. 

Contact Person: William B. Staples, 
Executive Secretary. U.S. Arms Control and 
Disarmament Agency, Room 5933. 
Washington, DC 20451 (202) 647-8478. 

Purpose of Advisory Committee: To advise 
the Director of the U.S. Arms Control and 
Disarmament Agency on arms control and 
disarmament policy and activities, and from 
time to time to advise the President and the 
Secretary of State respecting matters 
affecting arms control, disarmament, and 
world peace. 

Agenda: Will present the following 
discussions and presentations: 

March 20. 1967 

AM Receive briefing on and discuss ABM 
Treaty Interpretation, 

Receive Briefing on 100th Congress and 
arms control issues 
PM Discuss Verification Collection 
Capabilities 

Executive Discussions 

Reason for Closing: The GAC members will 
be reviewing and discussing matters 
specifically required by Executive Order to 
be kept secret in the interest of national 
defense and foreign policy. 

Authority to Close Meeting: The closing of 
this meeting is in accordance with a 
determination by the Director of the U.S. 
Arms Control and Disarmament Agency 
dated March 20,1987, made pursuant to the 
provisions of Section 10(d) of the Federal 
Advisory Committee Act as amended. 

William J. Montgomery, 

Committee Management Officer. 

|FR Doc. 87-4569 Filed 3-4-87: 8:45 am) 

BILUNG COOE M20-32-4I 


DEPARTMENT OF COMMERCE 

Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: National Bureau of Standards 
Title: National Voluntary Laboratory 
Accreditation Program Application 


Form Number: Agency—NBS-1144; 
OMB-0652-0003 

Type of Request: Extension of the 
expiration date of a currently 
approved collection 
Burden: 300 respondents; 1.200 
reporting/recordkeeping hours 
Needs and Uses: Information is required 
of testing laboratories voluntarily 
applying for accreditation under the 
National Voluntary Laboratory 
Program. Information is also required 
from organizations seeking the 
establishment of new areas for 
accreditation for specific test 
methods, types of test methods, 
products, services, or standards, not 
currently being offered for 
accreditation by NVLAP. 

Affected Public: State or local 
governments; businesses or other for- 
profit organizations; federal agencies 
or employees; small businesses or 
organizations 

Frequency: On occasion, annually, 
biennially, recordkeeping 
Respondent’s Obligation: Required to 
obtain or retain a benefit 
OMB Desk Officer Sheri Fox, 395-3785. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-4217, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Sheri Fox, OMB Desk Officer, Room 
3235, New Executive Office Building, 
Washington, DC 20503. 

Dated: February 26.1987. 

Edward Michals. 

Departmental Clearance Officer. Office of 
Management and Organization. 

[FR Doc. 87-4559 Filed 3-4-87; 8:45 am) 

BILLING COOE 3510-CW-M 


Foreign-Trade Zones Board 
[Docket No. 10-861 

Foreign-Trade Zone 22, Chicago, IL; 
Withdrawal of Application for 
Proposed Subzone, Foster Electric, 
Inc. 

The Illinois International Port District, 
grantee of Foreign-Trade Zone 22, has 
requested the withdrawal of its 
application to the Foreign-Trade Zones 
Board for a subzone at the automobile 
loudspeaker plant of Foster Electric, 

Inc., in Schaumburg, Illinois. The 
application was filed February 25,1986 
(51 FR 10246, 3/25/86). 













6834 


Federal Register / Vol. 52, No. 43 / Thursday, March 5, 1987 / Notices 


The withdrawal is being requested 
because of changed circumstances. 

The request is approved, without 
prejudice, and FTZ Board Docket 10-86 
is closed. 

Dated: February 25.1987. 

John J. Da Ponte, Jr., 

Executive Secretary. 

[FR Doc. 87-4675 Filed 3-4-87; 8:45 am] 

BILLING CODE 3510-DS-M 


International Trade Administration 
Export Trade Certificate of Review 
ACTION: Notice of application. 

summary: The Office of Export Trading 
Company Affairs, International Trade 
Administration, Department of 
Commerce, has received an application 
for an Export Trade Certificate of 
Review. This notice summarizes the 
conduct for which certification is sought 
and requests comments relevant to 
whether the certificate should be issued. 
FOR FURTHER INFORMATION CONTACT: 
James V. Lacy, Director, Office of Export 
Trading Company Affairs, International 
Trade Administration, 202/377-5131. 

This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: Title III 
of the Export Trading Company Act of 
1982 (Pub. L. 97-290) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. A 
certificate of review protects its holder 
and the members identified in it from 
private treble damage actions and from 
civil and criminal liability under Federal 
and state antitrust laws for the export 
conduct specified in the certificate and 
carried out during its effective period in 
compliance with its terms and 
conditions. Section 302(b)(1) of the Act 
and 15 CFR 325.6(a) require the 
Secretary to publish a notice in the 
Federal Register identifying the 
applicant and summarizing its proposed 
export conduct. 

Request for Public Comments 

Interested parties may submit written 
comments relevant to the determination 
whether a certificate should be issued. 
An original and five (5) copies should be 
submitted not later than March 25,1987 
to: Office of Export Trading Company 
Affairs, International Trade 
Administration, Department of 
Commerce, Room 5618, Washington, DC 
20230. Information submitted by any 
person is exempt from disclosure under 
the Freedom of Information Act (5 U.S.C. 
552). Comments should refer to this 
application as "Export Trade Certificate 
of Review, application number 87- 
00004." 


Applicant: National Machine Tool 
Builders’ Association, 7901 Westpark 
Drive, McLean, Virginia 22102-4269 
Contact: James R. Atwood, Legal 
Counsel, Telephone: 202-662-6000 
Application #: 87-00004 
Date Deemed Submitted: February 18. 
1987. 

Members in Addition to Applicant: See 
Appendix. 

Summary of the Application 

The National Machine Tool Builders’ 
Association ("NMTBA") seeks 
certification for the following export- 
related activities: 

Export Trade 

1. Products 

Machine tools, including metal cutting 
machine tools, metal forming machine 
tools, woodworking machinery, and 
special industry machinery; tooling, 
dies, jigs, and fixtures for machine tools; 
machine tool accessories; assembly, 
measuring, and inspection machines; 
computer controls for machine tools; 
robotics; industrial laser equipment; 
materials handling equipment; welding 
apparatus; wire-guided vehicles; and 
other machine tool related equipment. 

2. Services and Technology 

Engineering and architectural services 
related to Products and to turn-key 
contracts that substantially incorporate 
Products; servicing of Products; training 
with respect to the use of Products; 
technology licensing and sales related to 
the manufacture and use of Products. 

3. Export Trade Facilitation Services (as 
They Relate to the Export of Products, 
Services, and Technology) 

Consulting; international market 
research; marketing and trade 
promotion; trade show participation; 
insurance; legal assistance; 
transportation; trade documentation and 
freight forwarding; communication and 
processing of export orders; 
warehousing; foreign exchange; 
financing; and taking title to goods. 

Export Markets 

The Export Markets include ail parts 
of the world except (a) the United States 
(the fifty states of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, American Samoa, Guam, 
the Commonwealth of the Northern 
Mariana Islands, and the Trust Territory 
of the Pacific Islands) and (b) Canada. 

Export Trade Activities and Methods of 
Operation 

1. NMTBA and/or one or more of its 
Members may: 


a. Engage in joint bidding or other 
joint selling arrangements for Products, 
Services, and Technology in Export 
Markets and allocate sales resulting 
from such arrangements; 

b. Establish export prices for sales of 
Products and Services and sales and 
licensing of Technology by the Members 
in Export Markets, with each Member 
being free to deviate from such prices by 
whatever amount it sees fit; 

c. Discuss and reach agreements 
relating to standardization of Products 
for Export Markets; 

d. With respect to Products, Services, 
and Technology, refuse to quote prices 
for, or to market or sell in, Export 
Markets; 

e. Solicit non-member suppliers to sell 
their Products, Services, or Technology 
or offer their Export Trade Facilitation 
Services through the certified activities 
of NMTBA and/or its Members; 

f. Coordinate with respect to the 
installation and servicing of Products in 
Export Markets, including the 
establishment of joint warranty, service, 
and training centers in such markets; 

g. Coordinate their positions 
respecting the licensing and sale of 
foreign technology rights; 

h. Engage in joint promotional 
activities, such as advertising and trade 
shows, aimed at developing existing or 
new Export Markets; and 

i. Bring together from time to time 
groups of Members to plan and discuss 
how to fulfill the technical Product, 
Service, and Technology requirements 
of specific expo: t customers or Export 
Markets. 

2. NMTBA ar d/or its Members may 
enter into agree ments wherein NMTBA 
and/or one or i lore Members agree to 
act in certain c juntries or markets as 
the Members' exclusive or non-exclusive 
export intermediary for Products, 
Services, and/or Technology in that 
country or market. In such agreements, 

(i) NMTBA or the Member(s) acting as 
an exclusive export intermediary may 
agree not to represent any other 
Supplier for sale in the relevant country 
or market, and 

(ii) Members may agree that they will 
export for sale in the relevant country or 
market only through NMTBA or the 
Member(s) acting as exclusive export 
intermediary, and that they will not 
export independently to the relevant 
country or market, either directly or 
through any other export intermediary. 
NMTBA. when acting as an export 
intermediary, will make its services 
available to any Member on non- 
discriminatory terms. 
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3. NMTBA and/or its Members may 
exchange and discuss the following 
types of information: 

a. Information about sales and 
marketing efforts for Export Markets; 
activities and opportunities for sales of 
Products, Services, and Technology in 
Export Markets; selling strategies for 
Export Markets; pricing in Export 
Markets; projected demands in Export 
Markets; customary terms of sale and 
licensing in Export Markets; prices and 
availability of Products, Services and 
Technology from competitors for sales 
or licensing in Export Markets; and 
specifications for Products, Services and 
Technology by customers in Export 
Markets; 

b. Information about the prices, terms, 
quality, quantity, source, and delivery 
dates of Products, Services and 
Technology available from Members for 

export; 

c. Information about terms and 
conditions of contracts for sales or 
licensing in Export Markets to be 
considered and/or bid on by NMTBA 
and its members; 

d. Information about joint bidding, 
selling, or servicing arrangements for 
Export Markets and allocation of sales 
resulting from such arrangements among 
the Members; 

e. Information about expenses specific 
to exporting to and within Export 
Markets, including without limitation 
transportation, intermodal shipments, 
insurance, inland freight to port, port 
storage, commissions, export sales, 
documentation, financing, customs, 
duties, and taxes; 

f. Information about U.S. and foreign 
legislation and regulations affecting 
sales and licensing in Export Markets; 
and 

g. Information about NMTBA’s or its 
Members' export operations, including 
without limitation sales and distribution 
networks established by NMTBA or its 
Members in Export Markets, and prior 
export sales by Members (including 
export price information) 4. NMTBA 
may provide its Members or other 
suppliers the benefit of any Export 
Trade Facilitation Services to facilitate 
the export of Products, Services and 
Technology to Export Markets. This may 
be accomplished by NMTBA itself, or by 
agreement with Members or other 
parties. 5. NMTBA and/or its Members 
may meet to engage in the activities 
described In this Notice of Application. 

Definition of “Member” 

‘Members” means the member 
companies of NMTBA. A list of current 
members is attached hereto as 
Attachment A and is incorporated 
herein by reference. On a quarterly 


basis, NMTBA shall notify the 
Departments of Commerce and Justice 
of changes in its membership, and the 
NMTBA shall promptly provide a copy 
of such notification to any party upon 
request. Such changes shall be deemed 
to be incorporated in this certificate 
thirty days after they are notified 
pursuant to this paragraph. 

Dated: February 27,1987. 

George Muller. 

Deputy Director. Office of Export Trading, 
Company A ffairs. 

Appendix 

Members of Applicant 

Abrasive Engineering A Manufacturing 
(Division of Acrometal Companies. Inc.); 
Acme Manufacturing Co.; Acme-Cleveiand 
Corporation; Aero Automation Systems, Inc.; 
Advanced Assembly Automation, Inc.; 
Advanced Machine Design Company; The 
Ajax Manufacturing Company; Chas. G. 

Allen Co.. Almco Inc.; Alpha Machine. Inc.: 
AMAF industries. Inc.; American Broach and 
Machine Company; American GFM 
Corporation; American Pfauter Limited; 
Anocut, Inc.; Anorad Corporation; APEC— 
Guill Technologies; Apex Corporation; 
Armstrong-Blum Mfg. Co.; Automated 
Machine Tool Technology, Inc.; Automated 
Process Inc.; Automatic Feed Co.; 

Automation Associates. Inc.; Autonumerics, 
Inc.; Autospin, Inc.; BAH Tool and Machine 
Corporation; Bardons A Oliver, Inc.; Barker 
Milling Machine Company; Barnes Drill 
Company; Bayer Industries, Inc.; Beatty 
Machine A Manufacturing Company; Beiden 
Tools, Inc.; Benchmaster Products Inc.; E.W. 
Bliss Company; The Bodine Corporation: 
Bohle Machine Tools. Inc.; Boston Digital 
Corporation; Bracker Corporation; Bridgeport 
Machines, Inc.; Brown A Sharpe 
Manufacturing Co.; Buffalo Forge Company; 
Cam-Apt, Inc.; Cammann, Inc.; Cargill Detroit 
Corporation; Centro-Moigardshammar, Inc.; 
Chemtool Deburring Systems, The Cincinnati 
Gilbert Mach. Tool Co.; Cincinnati Milacron 
Inc.; Clausing Industrial, Inc.; Clearing; 
Cleveland Punch and Shear (Division of Bath 
Iron Works); The Cleveland Tapping Machine 
Company; CM Systems. Inc.; Colt Industries, 
Inc.; Continental MDM, Inc.; Cooper- 
Weymouth, Peterson (Division of Reed 
National Corp.); Crankshaft Machine 
Company: Dake; Danley Machine Division 
(Division of Avondale Industries. Inc.); 
Davenport Machine Tool Division (Division 
of Dover Corp.); DeHoff Incorporated; 
Demmer Corporation; DeVlieg Machine 
Company; DoALL Company; Drake 
Manufacturing Services. Inc.; Dreis A Krump 
Mfg. Co.; The Dunham Tool Company, Inc.; 
Dustvent, Inc.; Dyna Mechtronics Inc.; 
Dynamic Feeds. Inc.; Dynetics Corporation; 
Eaton Leonard Technologies, Inc.; Eitel 
Presses. Inc. (Division of Transmares 
Corporation); Ekstrom, Carlson A Company; 
Elb-Florida, Inc.; Electro Arc Manufacturing 
Co.. Inc.; Eltee Pulsitron; Engis Corporation; 
Erie Press Systems; Es-Tech; Esterline 
Corporation; Ex-Cetl-O Corporation; Extrude 
Hone Corporation; Fairfield Machine; Farrel 
Company; Federal Press Company; Fellows 


Corporation; Foster-Miller Inc.; Fusion 
Incorporated; G.T. Acoustical Technologies 
(Division of G.T. Safety Equipment Co.); 
Gallmeyer A Livingston Company; Gehring 
LP; Geometric Tool; Gidding 9 A Lewis; 
Gleason Corporation; Glendo Corporation; 
GM Industries. Inc.; The Goss A De Leeuw 
Machine Company: Gould A Eberhardt Gear 
Machy. Corp.; Greenerd Press A Machine 
Company. Inc.; Grinders for Industry. Inc.; 
Grinding Technology Inc.; Grotnes 
Metalforming Systems, Inc.; Hammond 
Machinery. Inc.; Hansvedt EDM Division; 
Hardinge Brothers. Inc.; Harper Buffing 
Machine (Division of the Harper Company); 
Harvill Machine, Inc.; Hausermann Abrading 
Process Co.; HE&M Saw; Hegenscheidt 
Corporation; Heim Corporation; Hertlein 
Special Tool Co., Inc.; The Hill Acme 
Company; Hitachi Seiki USA. Inc.; C.O. 
Hoffacker Company (Division of the Hoff 
Corp ); P.R. Hoffman; Hoglund Tri-Ordinate 
Corporation; Houdaille Industries, Inc.; S.E. 
Huffman Corporation; Hybco Products, Inc.; 
Hydra-Tool Corp.; Hydromat Inc.; Imperial 
Stamp & Engraving Company; Industrial 
Development System; Intertech Automation 
Company: IRD Mechanalysis, Inc.; ITW 
lllitron; Jacobson Tool A Manufacturing 
Corp.; Jarvis Corporation; Kasper Machine 
Company; Katy Industries, Inc.; Kaufman 
Mfg. Co.; Kayex-Spitfire Tool & Machine 
Company (Division of the Kayex Unit of 
General Signal); Kinefac Corporation; 
Kingsbury Machine Tool Corporation; H.R. 
Krueger Machine Tool, Inc.; LAF Industries; 
LAJ Press Corporation; Lamb Technicon 
Corp.; Landis Tool Co.; Laser Industries, Inc; 
Laser Systems Division (Division of 
Combustion Engineering); Laserdryne 
Division (Division of Data Card Corporation); 
LeBlond Makino Machine Tool Company; 
K.O. Lee Company; Lehmann (Division of 
Smith International, Inc.); Leiand-Gifford, 

Inc.; Louis Levin A Son Inc.; Livemois 
Automation Company; The Lodge A Shipley 
Company; Lyon Machine Builders Div. 
(Division of Shawmith Corporation); Masco 
Machine. Inc.; Mattison Machine Works; 
Mazak Corporation; Met-Coil Systems 
Corporation; MG Cutting Systems (Division 
of MG Industries); MHP Machines. Inc.; 

Miller Fluid Power Corporation; The Minster 
Machine Company; George A. Mitchell Co.; 
Modem Machine Works, Inc.; Moline Tool 
Company. Inc.; The Monarch Machine Tool 
Company; Moore Special Tool Co.. Inc.; 

Morey Machinery. Inc.; Morgan Industries, 
Inc.; Multipress Incorporated; National 
Automatic Tool Co., Inc.; National Broach A 
Machine (Division of Lear-Siegler, Inc.); 
National Machinery Co.; Newcor. Inc.; 
Niagara Machine A Tool Works; Normac 
Incorporated; The O.K. Tool Company, Inc.; 
Oak Products Incorporated; Oerlikon Motch 
Corporation; The Ohio Broach Machine Co.; 
Oliver Instrument Company; The Olofsson 
Corporation; Onsrud Machine Corporation; 
P/A Industries; Pacific Press A Shear Corp.; 
Parker Hannifin Corporation; Parker-Majestic 
Inc.: Peerless Saw Division (Division of 
Medalist Industries); Perfecto Industries, Inc.; 
Perfekt Precision Mfg. Co.. Inc.; PMC 
Industries; Pneumo Precision. Inc.; Pope 
Machinery Inc.; Process Equipment Company; 
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The Producto Machine Company: Quamco, 
Inc.: R DftD Corporation: Redin Corporation; 
Remmele Engineering. Inc.; Reno Machinery 
and Engineering Co.; Republic Lagun 
Machine Tool Company; Reynolds Machine & 
Tool Corp.; Roberts Machine Corp.; Roto 
Finish Company. Inc.; Royal Master Grinders. 
Inc.; S-P Manufacturing Corporation; Saginaw 
Machine Systems Inc.; Sandvik Coromant 
Company; W.J. Savage Company, Inc.; Geo T. 
Schmidt Division (Division of Product 
Identification Corp.); Schreiber 
Manufacturing Co.. Inc.: Schuler 
Incorporated: Sciaky Bros., Inc.; Scotchman 
Industries, Inc.; Service Precision Grinding 
Co.; Setco Industries, Inc.; Sheffield Machine 
Tool Company; Sierra Machinery. Inc.; 
Simmons Machine Tool Corporation; South 
Bend Lathe. Inc.; SpeedFam Corporation; 
Standard Tool & Manufacturing Co.; Star 
Cutter Company; Stoelting. Inc.; R. Howard 
Strasbaugh. Inc.; Sunnen Products Company; 
Superior Die Set Corporation: Surf/Tran 
(Division of Robert Bosch Corporation); 
Swanson-Erie Corporation; Sweco. Inc.: T- 
Drill; Tannewitz, Inc.; Teknics Industrial 
Systems, Inc.; Teledyne Landis Machine; 
Tenco Industries. Inc.: Themac Inc.; 
Thielenhaus Microfinish Corp.; Toyoda 
Machinery USA; Tree Machine Tool Co.. Inc.; 
Trumpf Inc.; Turchan Enterprises. Inc.; Ty- 
Miles. Inc.; U.S. Amada. Ltd.; The U.S. Baird 
Corporation: Uni-Tek Manufacturing 
Company: Unipunch Products, Inc.; United 
States Drill Head Co.; Universal Automatic 
Corp.; Universal Engineering (Division of 
Stanwich Industries); The V&O Press 
Company Inc.: Valenite-Kamset (Division of 
GTE Corp.): Vapor Blast Manufacturing 
Company; Versa-Mil, Inc.; Vulcan Tool 
Company; Wadell Equipment Company, Inc.; 
O.S. Walker Company Inc.; Wallace Coast 
Machinery Company; Walter Grinders. Inc.; 
Wardwell Mfg. Co. Inc.; Weldon Machine 
Tool, Inc.; Wesel Manufacturing Company; 
Western Machine Tool Works: The 
Wheelabrator Corporation; White 
Consolidated Industries; Whitnon Spindle 
Division (Division of Emhart Corp.); 

Williams. White & Co.; Wotan Machine Tools 
(Division of Hunter Douglas N.V.); Wysong & 
Miles Company; Zagar. Inc.; Zero 
Manufacturing Co. 

(FR Doc. 87-4670 Filed 3-4-87; 8:45 am) 

BILLING CODE 3510-DR-M 


[ A-122-7011 

Initiation of Antidumping Duty 
Investigation; Potassium Chloride from 
Canada 

agency: Import Administration. 
International Trade Administration. 
Commerce. 
action: Notice. 

summary: On the basis of a petition 
filed in proper form with the U.S. 
Department of Commerce, we are 
initiating an antidumping duty 
investigation to determine whether 
imports of potassium chloride from 


Canada are being, or are likely to be, 
sold in the United States at less than fair 
value. We are notifying the U.S. 
International Trade Commission (ITC) 
of this action so that it may determine 
whether imports of this product 
materially injure, or threaten material 
injury to, a U.S. industry. If this 
investigation proceeds normally, the ITC 
will make its preliminary determination 
on or before March 27,1987, and we will 
make ours on or before July 20,1987. 
EFFECTIVE DATE: March 5,1987. 

FOR FURTHER INFORMATION CONTACT: 
Mary Clapp, Office of Investigations, 
Import Administration. International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue NW, Washington, 
DC 20230, telephone (202) 377-1769. 
SUPPLEMENTARY INFORMATION: 

The Petition 

On February 10.1987, we received a 
petition filed in proper form by Lundberg 
Industries, Ltd., and New Mexico Potash 
Corporation, on behalf of the U.S. 
industry producing potassium chloride. 

In compliance with the filing 
requirements of § 353.36 of the 
Commerce Regulations (19 CFR 353.36), 
the petition alleged that imports of 
potassium chloride from Canada are 
being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Tariff Act of 1930, as amended (the Act), 
and that these imports materially injure, 
or threaten material injury to, a U.S. 
industry. 

The petitioners based the United 
States prices on U.S. Bureau of Census 
import statistics les9 estimated foreign 
inland freight. Petitioners alleged that 
Canadian home market and third 
country prices are below the cost of 
production. There, they used 
constructed value as the foreign market 
value. The constructed value is based on 
production costs estimated by the U.S. 
Department of the Interior, Bureau of 
Mines. Because the Bureau of Mines 
estimate of operating expenses included 
amounts for selling, general and 
administrative expenses, a separate 
amount for such expenses was not 
added in the calculation of the 
constructed value. Petitioners added the 
statutory minimum of eight percent for 
profit. Based on the comparison of the 
U.S. price to the constructed value 
calculated by the foregoing methods, the 
potential dumping margin is 42.86 
percent. 

Initiation of Investigation 

Under section 732(c) of the Act, we 


must determine, within 20 days after a 
petition is filed, whether it sets forth the 
allegations necessary for the initiation 
of an antidumping duty investigation 
and whether it contains information 
reasonably available to the petitioners 
supporting the allegations. 

We examined the petition on 
potassium chloride from Canada and 
found that it meets the requirements of 
section 732(b) of the Act. Therefore, in 
accordance with section 732 of the Act, 
we are initiating an antidumping duty 
investigatin to determine whether 
imports of potassium chloride from 
Canada are being, or are likely to be, 
sold in the United States at less than fair 
value. If our investigation proceeds 
normally, we will make our preliminary 
determination by July 20,1987. 

Scope of Investigation 

The merchandise covered by this 
investigation is potassium chloride, 
otherwise known as muriate of potash. 
The product is classified under item 
number 480.50 of the Tariff Schedules of 
the United States (TSUS). 

Notification of ITC 

Section 732(d) of the Act requires us 
to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
all nonprivileged and nonproprietary 
information. We will also allow the ITC 
access to all privileged and business 
proprietary information in our files, 
provided it confirms in writing that it 
will not disclose such information either 
publicly or under an administrative 
protective order without the written 
consent of the Deputy Assistant 
Secretary for Import Administration. 

Preliminary Determination by ITC 

The ITC will determine by March 27, 
1987, whether there is a reasonable 
indication that imports of potassium 
chloride from Canada materially injure, 
or threaten material injury to, a U.S. 
industry. If its determination is negative 
the investigation will terminate; 
otherwise it will proceed according to 
the statutory and regulatory procedures. 

This notice is published pursuant to section 
732(c)(2) of the Act. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

March 2,1987. 

(FR Doc. 87-4673 Filed 3-4-87; 8:45 am] 

BILLING CODE 3510-OS-M 
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[C-333-601] 

Final Affirmative Countervailing Duty 
Determination; Certain Fresh Cut 
Flowers From Peru 

agency: Import Administration, 
International Trade Administration, 
Commerce. 
action: Notice. 

summary: We determine that benefits 
which constitute bounties or grants 
within the meaning of the countervailing 
duty law are being provided to 
producers or exporters in Peru of certain 
fresh cut flowers (cut flowers} as 
described in the "Scope of 
Investigation" section of this notice. The 
estimated net bounty or grant is 15.56 
percent ad valorem . 

We have notified the U.S. 

International Trade Commission (the 
ITC) of our determination. If the ITC’s 
final injury determination is affirmative, 
we will direct the U.S. Customs Service 
to reinstate the suspension of liquidation 
of all entries of cut flowers from Peru 
that are entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of the 
countervailing duty order, and to require 
a cash deposit on entries of these 
products in the amount equal to the 
estimated net bounty or grant as 
described in the "Suspension of 
Liquidation" section of this notice. 
EFFECTIVE DATE: March 5,1987. 

FOR FURTHER INFORMATION CONTACT: 
Karen Busier or Gary Taverman, Office 
of Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue NW., 
Washington, DC 20230; telephone (202) 
377-8371 or 377-0161. 

SUPPLEMENTARY INFORMATION: 

Final Determination 

Based upon our investigation, we 
determine that certain benefits which 
constitute bounties or grants within the 
meaning of section 303 of the Tariff Act 
of 1930, as amended (the Act), are being 
provided to producers or exporters in 
Peru of cut flowers. For purposes of this 
investigation, the following program is 
found to confer bounties or grants: 

• The Certificate of Tax Rebate 
(CERTEX) 

We determine the estimated net 
bounty or grant to be 15.5 percent ad 

valorem. 

Case History 

On May 21,1986, we received a 
petition in proper form filed by the 
Floral Trade Council on behalf of the 


U.S. industry producing cut flowers. In 
compliance with the filing requirements 
of § 355.26 of the Commerce Regulations 
(19 CFR 355.26), the petition alleged that 
producers or exporters in Peru of cut 
flowers receive, directly or indirectly, 
benefits which constitute bounties or 
grants within the meaning of section 303 
of the Act. 

We found that the petition contained 
sufficient grounds upon which to initiate 
a countervailing duty investigation, and 
on June 10,1986, we initiated an 
investigation (51 FR 21959, June 17, 

1986). We stated that we expected to 
issue a preliminary determination on or 
before August 14,1986. 

On June 25,1986, the petitioner 
requested a full extension of the period 
within which a preliminary 
countervailing duty determination must 
be made pursuant to section 703(c)(1)(A) 
of the Act. On July 3,1986, we issued a 
notice of postponement stating that the 
preliminary determination would be 
made on or before October 20,1986 (51 
FR 25084, July 10,1986). 

Since Peru is not a "country under the 
Agreement" within the meaning of 
section 701(b) of the Act. section 303 of 
the Act applies to this investigation. 
However, because Peru is a signatory to 
the General Agreement on Tariffs and 
Trade and the cut flowers subject to this 
investigation are duty-free, the 
petitioner is required to allege that, and 
the ITC is required to determine 
whether, imports of the subject 
merchandise from Peru materially 
injure, or threaten material injury to, a 
U.S. industry 

On July 7,1986, the ITC determined 
that there is a reasonable indication that 
an industry in the United States is 
materially injured by reason of imports 
from Peru of the subject merchandise (51 
FR 25751, July 16,1986). 

On June 20,1986, we presented a 
questionnaire to the Government of Peru 
in Washington, DC, concerning 
petitioner’s allegations. On August 5, 

1985, we received a request to extend 
the submission deadline for the 
government portion of the questionnaire 
response until September 2,1986. We 
granted this extension on August 12. 

1986. We received the response of Flores 
Esmeralda, S.R.L., on August 7,1986, 
and we received the response of the 
Government of Peru on September 2, 
1986. On October 15,1986, we sent a 
deficiency letter to Fiores Esmeralda, 
S.R.L., requesting U.S. f.o.b. sales values. 
We received the response to our 
deficiency letter on October 16,1986. 

On October 20,1986. we issued our 
preliminary determination in this 
investigation (51 FR 37948, October 27, 
1986). We preliminarily determined that 


benefits constituting bounties or grants 
within the meaning of the Act are being 
provided to producers or exporters in 
Peru of the subject merchandise. From 
November 3 through November 7,1986, 
we conducted verification in Peru. 

On November 4,1986. petitioners filed 
a request for extension of the deadline 
date for the final determination in the 
countervailing duty investigation to 
correspond with the date of the final 
determination in the antidumping 
investigation. 

Section 705(a)(1) of the Tariff Act of 
1930, as amended by section 606 of the 
Trade and Tariff Act of 1984 (Pub. L. 98- 
573), provides that when a 
countervailing duty investigation is 
"initiated simultaneously with an 
[antidumping] investigation . . . which 
involves imports of the same class or 
kind of merchandise from the same or 
other countries, the administering 
authority, if requested by the petitioner, 
shall extend the date of the final 
determination [in the countervailing 
duty investigation] to the date of the 
final determination in the antidumping 
investigation" (19 U.S.C. 1671d(a)(l)). 
Pursuant to this provision, the 
Department granted an extension of the 
deadline for the final determination in 
the countervailing duty investigation of 
certain fresh cut flowers from Peru to 
January 12,1987, the original deadline 
for the final determination in the 
antidumping investigation (51 FR 46906, 
December 29,1986). 

On November 12,1986, respondents in 
the antidumping duty investigation of 
certain fresh cut flowers from Peru 
requested that the Department postpone 
the final determination for 30 days in 
accordance with section 735(a)(2) of the 
Act. We granted this request and 
postponed our final antidumping duty 
determination until February 17,1987. 
Pursuant to section 705(a)(1) of the 
Tariff Act of 1930 as amended by 
section 606 of the Trade and Tariff Act 
of 1984, the deadline for the final 
countervailing duty determination on 
certain fresh cut flowers from Peru was 
also postponed until February 17,1987, 
to coincide with the revised date on the 
final antidumping duty determination 
(51 FR 46906, December 29,1986). 

On Janaury 30,1987, we received a 
second request from respondents to 
postpone the deadline for the final 
antidumping and countervailing duty 
determinations an additional ten days 
until February 27,1987, and we granted 
this request on February 10,1987 (52 FR 
4794. February 17,1987). 
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Scope of Investigation 

The products covered by this 
investigation are fresh cut miniature 
(spray) carnations, currently provided 
for in item 192.17 of the Tariff Schedules 
of the United States (TSUS) and pompon 
chrysanthemums and gypsophila, 
currently provided for in item 192.21 of 
the TSUS. 

Analysis of Programs 

Throughout this notice we refer to 
certain general principles applied to the 
facts of the current investigation. These 
general principles are described in the 
“Subsidies Appendix" attached to the 
notice of Cold-Rolled Carbon Steel Flab 
Rolled Products from Argentina: Final 
Affirmative Countervailing Duty 
Determination and Countervailing Duty 
Order (49 FR 18006, April 26,1984). 

For purposes of this determination, 
the period for which we are measuring 
bounties or grants (the review period) is 
calendar year 1985. Based upon our 
analysis of the petition, the responses to 
our questionnaires, our verification, and 
comments filed by petitioner and 
respondents, we determine the 
following: 

/. Program Determined to Confer 
Bounties or Grants 

We determine that bounties or grants 
are being provided to producers or 
exporters in Peru of cut flowers under 
the following program: 

A The Certificate of Tax Rebate 
(CERTEX) 

Under Legislative Decree 291, 

Supreme Decree 385-84-EFC, and 
Supreme Decree 387-84-EFC, a Peruvian 
company exporting non-traditional 
products may apply for CERTEX 
certificates issued by the government in 
amounts equal to a percentage of the 
f.o.b. invoice price of export shipments. 
The applicable CERTEX rate is 
determined according to the type of 
product exported, the production 
location, and whether it is classified as 
a handicraft. Addtional CERTEX may be 
granted for exceptional problems 
affecting the economy of Peru and for 
economic decentralization. 

Once the gross amount of CERTEX is 
determined, two percent of the amount 
is deducted and issued to the Fund for 
the Provision of Nontraditional Exports 
(FOPEX), and ten percent is deducted 
and issued to the Provisional Municipal 
Town Council of the municipality from 
which the product originated. 

We verified that during the review 
period, the gross CERTEX rate for cut 
flowers equalled 33 percent, and that 
Flores Esmeralda’s net CERTEX rate 


equalled 29.04 percent. During the 
review period, the value of the 
certificates was expressed in soles as 
determined by the official exchange rate 
on the day of shipment. CERTEX 
certificates may be applied against 
taxes owed the Government of Peru, or 
they may be negotiated as commercial 
paper. We also cerified that Flores 
Esmeralda redeemed all CERTEX 
received for cash. 

Because CERTEX is specifically 
export-oriented, with benefits 
determined solely on the basis of export 
performance, we determine this program 
to confer a countervailable benefit on 
producers or exporters of cut flowers in 
Peru. 

The amount of CERTEX a company 
receives is based on the Peruvian 
declared f.o.b. value of export 
shipments. However, because Peruvian 
cut flowers are sold on consignment in 
the United States at U.S. market prices, 
the U.S. wholesale sales prices may 
differ from the Peruvian declared values. 
Therefore, to calculate the benefit 
received by Flores Esmeralda under this 
program, we first multiplied the verified 
Peruvain declared value of exports of 
the subject merchandise to the United 
States during the review period by 29.04 
percent, to arrive at the amount of 
CERTEX granted on these shipments. To 
determine the ad valorem benefit 
conferred by this program on exporters 
in Peru of cut flowers, we divided the 
calculated CERTEX amount by the U.S. 
consignment sales values of the subject 
merchandise. These U.S. consignment 
sales values were verified during the 
antidumping duty investigation on cut 
flowers from Peru and incorporated for 
calculation purposes in this 
investigation. The estimated net bounty 
or grant equals 15.56 percent ad 
valorem . 

During part of the review period, 
Flores Esmeralda received an additional 
one percent CERTEX for economic 
decentralization. This additional 
CERTEX was later reviewed by the 
Government of Peru, which issued a 
resolution declaring the company 
ineligible to receive it. We verified that 
Flores Esmeralda is no longer eligible to 
receive this additional CERTEX. and 
that the company repaid the amount 
received under this one percent 
provision in full on October 9,1986. 
Therefore, we determine that the 
company did not finally receive this 
benefit during the review period and 
have not included this additional 
amount in our calculations. 


11. Programs Determined Not To Be 
Countervailable 

We determine that the following 
programs are not countervailable: 

A. Specific Commodity Freight Rates 

During verification, we found that 
producers and exporters of cut flowers 
in Peru pay specific commodity freight 
rates, not general cargo rates, on 
international shipments of the subject 
merchandise. A special committee of the 
Ministry of Transport sets these 
minimum rates to reflect the economic 
and cost elements involved in shipping 
specific commodities, which results in 
rates lower than the general cargo rates. 
The commodity rates are published in 
the International Air Transport 
Association (IATA) rate manual and 
apply to all international airlines flying 
cargo from Peru. Commodity-specific 
rates are a usual practice followed by 
many countries throughout the world. 
Because we found no evidence of 
transfer of funds or absorption of costs 
on behalf of flower growers through 
these rates nor any evidence of 
government subsidization, and because 
we verified that Flores Esmeralda paid 
the published rates on shipments of the 
subject merchandise to the United 
States, we determine that these specific 
commodity freight rates are not 
countervailable. 

B. Articles 55 and 60 of Decree Law No. 
2 

Under Article 55 of Decree Law No. 2 
(the Income Tax Law), an agricultural 
entity may reinvest up to 10 percent of 
its profits tax free for a period of three 
to five years. Under Article 60, persons 
engaged in agricultural activities may 
receive reductions in taxes on company 
net worth, revaluations, remunerations 
on personal services, sales taxes on 
conveyances of real estate and real 
estate surcharges, and reductions in 
income tax. During verification, we 
found that Peter Ullrich Hundhausen 
claimed tax credits under Articles 55 
and 60 of Decree Law No. 2 on the 
income tax return filed during the 
review period. We verified that these 
tax credits are available to and used by 
the entire agricultural sector. Therefore, 
we determine that these programs are 
not limited to a specific enterprise or 
industry, or group of enterprises or 
industries, and. thus, are not 
countervailable. 

C. Duty-Free Import of Agricultural 
Equipment not Produced in Peru 

During verification, we found that 
Peter Ullrich Hundhausen imported 
several agricultural items duty-free. We 
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verified that under Decree Law No. 301 
and Supreme Decree No. 102, those 
engaged in agricultural activities may 
import agricultural equipment, tools, and 
machinery free of import duties and 
taxes, if there is no comparable product 
produced in Peru. Since this program is 
available to and used by the entire 
agricultural sector, we determine that it 
is not countervailable. 

D. Duty-Free Import of Cardboard 
Flower Boxes for Reexport as Packing 
Materials 

During verification, we found that 
Flores Esmeralda temporarily imported 
cardboard flower boxes for reexport to 
the Untied States as packing materials. 
During the U.S. consignment sales value 
verification conducted as part of the 
Department’s antidumping investigation 
on cut flowers from Peru, we verified 
that the U.S. consignment sales price 
included a box charge. We determine 
that these cardboard boxes are deemed 
physically incorporated items. 

Consistent with the Department’s policy 
and the GATT Subsidies Code, we 
determine that the duty-free import of 
these items physically incorporated into 
the exported product is not 
countervailable. 

///. Programs Determined Not To Be 
Used 

We determine that the producers or 
exporters in Peru of cut flowers did not 
use the folowing programs: 

A. Non-Traditional Export Fund (FENT) 

Under the FENT program, Peruvian 
exporters may receive pre-export 
financing of up to 90 percent of a 
shipment’s U.S. dollar f.o.b. value. The 
interest rates on FENT loans are based 
on LIBOR and these loans are granted 
for 90 to 180 days. Although FENT loans 
are expressed in dollars, they are 
granted to exporters in soles/intis. Since 
neither Flores Esmeralda nor Peter 
Ullrich Hundhausen received FENT 
financing during the review period, we 
determine that this program was not 
used. 

B. Articles 12.13.14,16. 23, 24, and 31 of 
the Law for the Promotion of Export of 
Non-Traditional Goods (Export Law) 

Articles 12, 13,14.16, 23. and 24 of the 
export law offer incentives to promote 
the export of non-traditional industrial 
products by registered non-traditional 
exporting industrial companies. We 
verified that neither Flores Esmeralda 
nor Peter Ullrich Hundhausen are 
registered non-traditional exporting 
industrial companies and that neither 
received any benefits under these 
Articles during the review period. 


C. Agro-Industrial Rediscount Fund 
(FRAI) 

FRAI provides financing to (1) agro¬ 
industrial companies involved in the 
processing of raw materials, such as 
fruit juices and preserves; (2) companies 
which provide services to the 
agricultural sector, such as farm 
equipment and fertilizer; and (3) 
companies which provide support 
services to the agricultural sector, such 
as storage facilities and transportation. 
Loans provided by FRAI are for a 
maximum term of five years, with an 18- 
month to two-year grace period for 
principal and interest payments, which 
are due at the end of the quarter. We 
verified that neither Flores Esmeralda 
nor Peter Ullrich Hundhausen received 
financing under this program during the 
review period. 

D. Employment Benefits for 
Decentralized Companies 

Industrial and health enterprises and 
fisheries may claim income tax 
exemptions under Article 8 of Decree 
Law 22836 We verified that neither 
Flores Esmeralda nor Peter Ullrich 
Hundhausen claimed income tax 
exemptions under this program during 
the review period. 

E. Regional Incentives 

The 1982 Industrial Law provided tax 
incentives for investments made outside 
the Lima and callao areas. We verified 
that neither Flores Esmeralda nor Peter 
Ullrich Hundhausen claimed any tax 
credits under this program during the 
review period. 

Petitioner's Comments 

Comment 1: Petitioner argues that the 
Government of Peru has set specific 
commodity freight rates for flower 
exports that are substantially lower than 
general cargo rates, and are therefore, 
countervailable. 

DOC Response: We disagree. See our 
discussion of commodity freight rates in 
section II.A. above. 

Comment 2: Petitioner argues that the 
department should countervail benefits 
received by Peter Ullrich Hundhausen 
under Articles 55 and 60 of Decree Law 
No. 2, which were discovered during 
verification. 

DOC Response: We disagree. See our 
discussion of Articles 55 and 60 in 
section II.B. above. 

Comment 3: Petitioner argues that 
Article 55 reinvestment plans must be 
approved at two review levels, and that 
the department has previously indicated 
that where the foreign government 
exercises substantial discretion, the 
benefit, even though nominally 


"generally available,” is nevertheless 
countervailable. 

DOC Response: We disagree. Despite 
the two levels of review, the reviewing 
Peruvian authorities do not exercise 
substantial discretion. We found during 
verification that Article 55 reinvestment 
plans are, in fact, granted to all types of 
agricultural enterprises and are not 
limited to a specific enterprise or 
industry, or group of enterprises or 
industries. 

Comment 4: Petitioner argues that the 
Department should not use data 
pertaining to the first quarter of 1986 
when calculating the benefit derived 
from the CERTEX program, since no 
program-wide change occurred. The 
Department should not consider data 
outside the period of investigation, 
despite the fact that more recent data 
are available. 

DOC Response: We agree. See the 
Department’s response to respondents’ 
Comment 1 below. 

Comment 5: Petitioner argues that the 
Department should countervail the 
additional one percent CERTEX Flores 
Esmeralda received during a portion of 
the review period, even though this 
additional amount was subject to 
refund. If this amount is not found 
countervailable, the Department must 
take into consideration the time value of 
money, when calculating the benefit 
received under CERTEX. 

DOC Response: Since Flores 
Esmeralda was found ineligible to 
receive, and was required to refund, this 
additional one percent CERTEX 
subsequent to the period of 
investigation, we determined that the 
principal amount of the one percent 
CERTEX was not finally granted and, 
therefore, not countervailable. Under the 
Department’s short-term methodology, 
the benefit from this free use of funds 
was not realized by Flores Esmeralda 
until its repayment in October 1986, 
subsequent to the period of 
investigation. Therefore, we did not 
include this benefit in our calculation. 

Respondents ' Comments 

Comment 1: Respondents argue that 
because Flores Esmeralda has 
consented to the inclusion and usage of 
verified U.S. sales data from the 
Department’s antidumping duty 
investigation which contain data for the 
first quarter of 1986, the Department 
should include that data in its 
countervailing duty calculations in order 
to reflect more recent information and 
establish a more accurate deposit rate. 

DOC Response: We disagree. We 
adopted the data verified in the parallel 
antidumping duty investigation to reflect 
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U.S. consignment sales made during the 
period of investigation applicable to the 
countervailing duty case. While the 
estimated duty deposit rate must be as 
accurate as possible, it must be based 
on data for the appropriate period of 
investigation. The mere availability of 
more recent information does not 
warrant its inclusion in our calculations. 

Comments 2: Respondents argue that 
petitioner’s contention that air freight 
rates for certain fresh cut flowers may 
constitute a "potentially countervailable 
subsidy" is completely without merit. 
The Peruvian practice of establishing 
general and commodity air freight rates, 
which are then published in the 
International Air Transport Association 
(IATA) manual, is consistent with 
international practices among virtually 
all countries. These specific commodity 
rates are not preferential, subsidized, or 
intended as an export incentive; they 
simply reflect the economic and cost 
elements involved in shipping different 
commodities which have different 
densities, handling requirements, and 
other cost factors. 

DOC Response: We agree. See our 
discussion of specific commodity freight 
rates in Section II.A. above. 

Verification 

In accordance with section 776(a) of 
the Act, we verified the information 
used in making our final determination. 
During verification, we followed normal 
verification procedures, including 
meeting with government officials and 
inspection of documents, as well as on¬ 
site inspection of the company 
producing and exporting the 
merchandise under investigation to the 
United States. 

Administrative Procuders 

We afforded interested parties an 
opportunity to present information and 
written views in accordance with 
Commerce regulations (19 CFR 
355.34(a)). Although the parties did not 
request a hearing, we received written 
views from interested parties and have 
taken them into consideration in 
reaching this final determination. 

Suspension of Liquidation 

In accordance with the preliminary 
countervailing duty determination 
published on October 27,1988, we 
directed the U.S. Customs Service to 
suspend liquidation on the products 
under investigation and to require a 
cash deposit or bond be posted equal to 
the estimated net subsidy. However, on 
December 17,1987, the countervailing 
duty final determination was extended 
to coincide with the final antidumping 
duty determination, pursuant to section 


606 of the Trade and Tariff Act of 1984 
(section 705(a)(1) of the Act). Under 
Article 5, paragraph 3 of the Subsidies 
Code, provisional measures cannot be 
imposed for more than 120 days. Thus, 
we could not impose a suspension of 
liquidation on the subject merchandise 
for more than 120 days without final 
determinations of subsidization and 
injury. Therefore, on February 10,1987, 
we instructed the U.S. Customs Service 
to discontinue the suspension of 
liquidation on the subject merchandise 
entered on or after February 24,1987. 

We will reinstate suspension of 
liquidation if the ITC issues a final 
affirmative determination. If we issue a 
final countervailing duty order, we will 
instruct Customs Officers to collect a 
cash deposit of 15.6 percent ad valorem . 

ITC Notification 

In accordance with section 705(d) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and business 
proprietary information in our files, 
provided the ITC confirms that it will 
not disclose such information, either 
publicly or under an administrative 
protective order, without the written 
consent of the Deputy Assistant 
Secretary for Import Administration. 

If the ITC determines that material 
injury, or the threat of material injury, 
does not exist, this proceeding will be 
terminated and all estimated duties 
desposited or securities posted, as a 
result of the suspension of liquidation, 
will be refunded or cancelled. If, 
however, the ITC determines that such 
injury does exist, we will issue a 
countervailing duty order, directing the 
Customs officers to reinstate the 
suspension of liquidation and assess 
countervailing duties on all entries of 
cut flowers from Peru, entered, or 
withdrawn from warehouse, for 
consumption, as described in the 
"Suspension of Liquidation" section of 
this notice. 

This notice is published pursuant to 
section 705(d) of the Act (19 U.S.C. 
1671d(d)). 

Paul Freedenberg, 

Assistant Secretary for Import 
Administration. 

February 27,1987. 

[FR Doc. 87-4672 Filed 3-4-87; 8:45 am) 
BILLING CODE 3510-DS-M 


[A-580-008] 

Color Television Receivers From 
Korea; Intention To Review and 
Preliminary Results of Changed 
Circumstances Administrative Review 
and Tentative Determination To 
Revoke Antidumping Duty Order 

agency: International Trade 
Administration/Import Administration, 
Department of Commerce. 
action: Notice of intention to review 
and preliminary results of changed 
circumstances administrative review 
and tentative determination to revoke 
antidumping duty order. 

summary: The Department of 
Commerce has received information 
which shows changed circumstances 
sufficient to warrant an administrative 
review, under section 751(b)(1) of the 
Tariff Act, of the antidumping duty 
order on color television receivers from 
Korea. The Department has received 
information in the form of a newly filed 
petition against Korean imports of color 
picture tubes which necessitates a 
review of the scope of the color 
television receiver order. That order 
includes complete color television 
receivers and incomplete color 
television receivers, including certain 
color picture tubes and printed circuit 
boards. The potential difficulties in 
administering two proceedings covering 
identical merchandise provides a 
reasonable basis for the Department to 
review its affirmative determination 
with respect to separately imported 
components of incomplete television 
receivers. 

In addition, these perceived 
difficulties provide a reasonable basis 
for the Department to revoke the order 
with respect to separately imported 
components of incomplete color 
television receivers. Therefore, we 
tentatively determine to revoke in part 
the order on Korean color Television 
receivers. The revocation will apply to 
all entries of separately imported 
components of incomplete color 
television receivers entered or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication in the Federal Register of the 
color picture tube investigation 
preliminary determination of sales at 
less than fair value if that determination 
is affirmative. Interested parties are 
invited to comment on these preliminary 
results and tentative determination to 
revoke. 

EFFECTIVE DATE: March 5,1987. 

FOR FURTHER INFORMATION CONTACT: 

Laura Merchant or David Mueller, 
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Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, D.C. 20230; 
telephone: (202) 377-2923. 

SUPPLEMENTARY INFORMATION: . 

Background 

On April 30.1984, the Department of 
Commerce (“the Department”) 
published in the Federal Register (49 FR 
18336) and antidumping duty order on 
color television receivers from Korea. 
The order covered both complete and 
incomplete television receivers. 

On October 17,1986, the Department 
issued a clarification of the scope of this 
order. In this scope ruling, the 
Department clarified that the term 
"incomplete color television receiver” in 
the Korean television receiver order 
includes color picture tubes and printed 
circuit boards, whether these 
components have been assembled prior 
to importation or are assembled 
subsequent to importation. Furthermore, 
these components constitute an 
incomplete television receiver even if 
they are are not imported 
simultaneously, as long as they are 
subsequently combined to form an 
incomplete television receiver. 

On November 26,1986, the 
International Association of Machinists 
and Aerospace Workers, the 
International Brotherhood of Electrical 
Workers, the International Union of 
Electronic, Electrical, Technical, 

Salaried and Machine Workers, AFL- 
CIO-CLC, and the Industrial Union 
Department, AFL-CIO. filed an 
antidumping petition on behalf of the 
domestic color picture tube industry in 
which they allege that Korean 
manufacturers of color picture tubes are 
selling this merchandise at less than its 
fair value in the United States, thereby 
causing injury to the domestic industry. 
The Department initiated an 
investigation December 22,1986. (51 FR 
45787). 

On January 15 and January 26. we 
received letters from Samsung 
Electronic Devices Co., Ltd., Samsung 
Electronics America. Inc., Samsung 
International, Inc. (collectively 
“Samsung”), and Gold Star Co., Ltd., 

Gold Star Electronics International. Inc., 
Gold Star of America, Inc. (collectively 
‘ Gold Star”), respectively, in which they 
claimed that, according to the 
Department’s scope ruling, imported 
color picture tubes and printed circuit 
boards constitute incomplete television 
receivers, and. therefore, are already 
covered under the antidumping duty 
order on color television receivers from 
Korea. 


The initiation of an investigation on 
color picture tubes from Korea has 
created changed circumstances within 
the meaning of section 751(b) of the 
Tariff Act in the antidumping duty 
proceeding on color television receivers 
from Korea. We are therefore authorized 
to undertake a review of our original 
determination in the Korean color 
television receiver order. 

Scope of the Review 

Imports covered by the review are 
shipments of incomplete color television 
receivers imported in individual 
components, and subsequently 
assembled in the United States, 
currently classified under items 
684.9864. 684.9866, 687.3516, 687.3518, 
and 687.3520 of the Tariff Schedules of 
the United States Annotated. 

Preliminary Results of Review and 
Tentative Determination 

As a result of our review, we 
preliminarily determine that the 
administrative difficulties associated 
with the potential double coverage of 
color picture tubes under two orders 
necessitates a partial revocation of the 
Korean television receiver order. This 
partial revocation applies to color 
picture tubes and printed circuit boards 
that are imported separately for final 
assembly in the United States. 

The Department strives, in every 
antidumping duty investigation, to 
define the scope of its order in a manner 
which can be both easily understood 
and easily administered. Situations 
arise, nevertheless, wherein it becomes 
necessary to define an order in a more 
complicated manner in order to prevent 
evasion of that order. The investigation 
of Korean color television receivers 
presented such a situation. 

In the order resulting from the Korean 
color television investigation, an 
incomplete color television receiver was 
defined as a color picture tube and a 
printed circuit board, and was expressly 
included within the scope of the order. 
Subsequent to the issuance of that order, 
certain Korean manufacturers of color 
television receivers began importing 
color picture tubes and printed circuit 
boards in separate shipments for final 
assembly in the United States. The 
Department viewed this action as an 
obvious attempt to circumvent the 
antidumping duty order on incomplete 
television receivers. The Department, 
therefore, issued a clarification of the 
scope of the televison order in which it 
expressly stated that an incomplete 
television receiver would be viewed as 
such, regardless of the form in which its 
components were imported. In other 
words, if a color picture tube and a 


printed circuit board were imported in 
different packages, as opposed to being 
imported in the same package, they 
nevertheless would constitute an 
incomplete color television receiver. 

However, difficulties have arisen in 
the administration of this order as a 
result of the recent filing of an 
antidumping duty petition against 
imports of Korean-manufactured color 
picture tubes. The filing of this case has 
presented the Department with the 
difficult situation of having to resolve 
the potentially conflicting scopes of two 
diffemt antidumping duty proceedings. 
The inclusion of color picture tubes 
under both the television order and any 
order which might be issued on color 
picture tubes alone, could result in the 
assessment of double duties on the same 
merchandise which would constitute a 
violation of our international obligations 
under the GATT Antidumping Code. 

We are, therefore, placed in the 
position of trying to harmonize the 
investigations in both the Korean 
television proceeding and the Korean 
color picture tube proceeding so as to 
provide effectively adequate relief in 
both cases. The serious administrative 
obstacles associated with the continued 
coverage of color picture tubes under 
the Korean television receiver order, 
combined with the relief to the domestic 
color picture tube industry which would 
result from an antidumping duty order 
on color picture tubes if one were 
issued, have persuaded us to conclude 
preliminarily that the investigations 
would be best harmonized by a partial 
revocation of the Korean color television 
receiver order. 

Therefore, we tentatively determine to 
revoke the order on incomplete color 
television receivers from Korea that are 
imported separately, and subsequently 
combined. We intend to instruct the 
Customs Service to proceed with 
liquidation of all unliquidated entries of 
this merchandise entered, or withdrawn, 
for consumption on or after the effective 
date of the color picture tube 
investigation preliminary determination 
without regard to antidumping duties, 
and to refund any estimated 
antidumping duties collected with 
respect to those entries. The current 
requirement for a cash deposit of 
estimated antidumping duties will 
continue until publication of the final 
results of this review. 

This notice does not cover 
unliquidated entries of incomplete color 
television receivers, imported 
separately, from Korea, which are 
entered or withdrawn from warehouse, 
for consumption prior to the date of 
publication in the Federal Register of the 
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preliminary determination on color 
picture tubes from Korea. The 
Department will cover any such entries 
in a separate review of the Korea 
television order, if one is requested. 

Interested parties may submit written 
comments on these preliminary results 
and tentative determination to revoke 
within 30 days of the date of publication 
of this notice, and may request a hearing 
within 5 days of the date of publication 
or the first workday thereafter. If a 
hearing is requested, it will be held on 
April 13,1987. The Department will 
publish the final results of the review 
and its decision on revocation, including 
its analysis of issues raised in any such 
written comments or at a hearing. 

This intention to review, 
administrative review, tentative 
determination to revoke, and notice are 
in accordance with sections 751 (b) and 
(c) of the Tariff Act (19 U.S.C. 1675 (b). 
(cj), and §§ 353.53(a) and 353.54 of the 
Commerce Regulations (19 CFR 
353.53(a), 353.54). 

Dated: February 26.1987. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary, Import 
Administration. 

[FR Doc. 87-4674 Filed 3-4-87: 8:45 am] 

BILLING CODE 3S10-25-M 


[A-301-602] 

Final Determination of Sales at Less 
Than Fair Value: Certain Fresh Cut 
Flowers From Colombia 

agency: Import Administration, 
International Trade Administration, 
Commerce. 
action: Notice. 

summary: We have determined that 
certain fresh cut flowers from Colombia 
are being, or are likely to be, sold in the 
United States at less than fair value, and 
have notified the U.S. international 
Trade Commission (ITC) of our 
determination. We have directed the 
U.S. Customs Service to continue to 
suspend the liquidation of all entries of 
certain fresh cut flowers that are 
entered, or withdrawn from warehouse, 
for consumption, on or after the date of 
publication of this notice, and to require 
a cash deposit or bond for each entry in 
an amount equal to the estimated 
dumping margins as described in the 
“Continuation of Suspension of 
Liquidation*' section of this notice. 
EFFECTIVE date: March 5.1987. 

FOR FURTHER INFORMATION CONTACT: 
John J. Kenkel or John Brinkmann, Office 
of Investigations, Import Administration, 
International Trade Administration, U S. 
Department of Commerce, 14th Street 


and Constitution Avenue, NW.. 
Washington, DC 20230; telephone (202) 
377-3530 or (202) 377-3965. 

SUPPLEMENTARY INFORMATION: 

Final Determination 

We have determined that certain fresh 
cut flowers from Colombia are being, or 
are likely to be, sold in the United States 
at less than fair value, as provided in 
section 735(a) of the Tariff Act of 1930. 
as amended (the Act) (19 U.S.C. 
1673d(a)). We made fair value 
comparisons on sales of the class or 
kind of merchandise to the United States 
by the respondents during the period of 
investigation, June 1,1985, through May 
31,1986. Comparisons were based on 
United States price and foreign market 
value. Foreign market value was based 
on third country prices and constructed 
value. 

The weighted-average margins for the 
companies investigated are shown in the 
“Continuation of Suspension of 
Liquidation” section of this notice. 

Case History 

On May 21,1986, we received a 
petition in proper form filed by the 
Floral Trade Council of Davis, 

California. The petition was filed on 
behalf of the U.S. industry that grows 
certain fresh cut flowers. In compliance 
with the filing requirements of § 353.36 
of the Commerce Regulations (19 CFR 
353.36), the petition alleged that imports 
of the subject merchandise from 
Colombia are being, or are likely to be, 
sold in the United States at less than fair 
value within the meaning of section 731 
of the Tariff Act of 1930, as amended 
(the Act), and that these imports 
materially injure, or threaten material 
injury to, a U.S. industry. 

We determined that the petition 
contained sufficient grounds upon which 
to initiate an antidumping duty 
investigation. We initiated 9 uch an 
investigation on June 10,1986 (51 FR 
21947, June 17,1986), and notified the 
ITC of our action. On July 7,1986, the 
ITC determined that there is a 
reasonable indication that imports of 
certain fresh cut flowers from Colombia 
materially injure a U.S. industry (USITC 
Pub. No. 1887) 

On July 16,1986, we presented 
antidumping duty questionnaires to a 
random sample of twelve Colombian 
flower companies which export the 
merchandise under investigation: Flores 
La Pampa, Ltda., Flores Timana, Ltda., 
Flores Del Rio, S.A., Flores Generales, 
Ltda., Royal Carnations, Ltda., Cultivos 
del Caribe and its related companies 
(Floramerica, S.A., and Jardines de 
Colombia), Universal de Flores, Ltda., 
Inversiones Aimer, Ltda., Inversiones 


Paxti, Flores de Cota, Ltda., Productura 
el Rosal. and Prismaflor. These 
companies account for approximately 34 
percent of exports and were picked to 
approximate the sales experience of all 
exporters from Colombia of the subject 
merchandise to the United States. We 
requested responses in 30 days. 

On July 31,1986, we received a 
voluntary response to section A of the 
questionnaire in acceptable form from 
Flores Esmeralda, Ltda. On August 1, 
1986, the companies which received 
questionnaires filed their responses to 
section A of the questionnaire. On 
August 18,1988, at the request of 
respondents, we granted extensions of 
the due dates for the remaining portions 
of the questionnaire responses. 

On August 11,1986, we received a 
letter on behalf of the respondents, 
challenging the standing of the Floral 
Trade Council and requesting dismissal 
of the petition on the ground that the 
petition was not filed “on behalf of’ the 
U.S. industry, as required by section 732 
of the Act (19 U.S.C. 1673a) As we have 
previously stated, see e.g., Final 
Affirmative Countervailing Duty 
Determination: Certain Fresh Atlantic 
Groundfish from Canada, (51 FR 10041, 
March 24.1986). neither the Act nor the 
Commerce Regulations require a 
petitioner to establish affirmatively that 
it has the support of a majority of a 
particular industry. The Department 
relies on petitioner 9 representation that 
it has, in fact, filed on behalf of the 
domestic industry, until it is 
affirmatively shown that this is not the 
case. In this case, we have not received 
any opposition from the domestic 
industry. 

On September 10, we received the 
remaining portions of the responses 
from the companies, including a 
voluntary response from Flores 
Esmeralda which was submitted in 
proper form. Another company, 

Agrodex, filed a voluntary response on 
September 10,1986. This response was 
incomplete and, therefore, was not used. 

We received supplemental 
information on October 10,14,16,17, 22. 
23, 24, 27, and 28,1986. At the request of 
the petitioner, we initiated a cost of 
production investigation against certain 
growers of standard carnations. 

On October 28,1986, we made an 
affirmative preliminary determination 
(51 FR 39890, November 3.1986). 

Agrodex submitted additional 
questionnaire responses on October 28 
and November 7,1986, the latter after 
the October 28 deadline for submitting 
information to be considered in our final 
determination. 
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We found Agrodex’s response to be 
deficient because they did not provide 
the third country sales and constructed 
value data requested in the 
questionnaire. 

We conducted verification in Miami, 
Florida on November 10 through 21, 

1986, and in Bogota, Colombia and 
Colon, Panama from December 1 
through 18.1986. 

On November 21,1986, we received a 
request from respondents to extend the 
clue date of our final determination to 
February 16.1987. On November 24. 

1986. pursuant to section 735(a)(2)(A) of 
the Tariff Act of 1930, as amended, we 
extended the due date of our Final 
determination until no later than 
February 17,1987 (51 FR, 43649. 
December 3,1986). 

On January 30.1987, respondents 
requested that the Department extend 
the Final investigation to February 24, 

1987. On February 17,1987, pursuant to 
section 735(a)(2)(A) of the Tariff Act of 
1930, we did so (52 FR 5477, February 24, 
1987). Respondents requested another 
extension on February 20,1987. We 
granted that extension and postponed 
the final determination to February 25, 
1987. 

As required by the Act, we afforded 
interested parties an opportunity to 
submit oral or written comments to 
address the issues arising in this 
investigation. A public hearing was held 
on February 3,1987. 

Scope of Investigation 

The products covered by this 
investigation are fresh cut miniature 
(spray) carnations, currently provided 
for in item 192.17 of the Tariff Schedules 
of the United States (TSUS), and 
standard carnations, gerbera, 
alstroemeria. standard chrysanthemums, 
pompon chrysanthemums, and 
gypsophila currently provided for in 
item 192.21 of the TSUS. 

Fair Value Comparisons 

In order to determine whether sales of 
the subject merchandise to the United 
States were made at less than fair value, 
we compared a per stem weighted- 
average monthly price of U.S. sales with 
a foreign market value based on third 
country prices or constructed value. 

Section 620(a) of the Trade and Tariff 
Act of 1984 (19 U.S.C. 1677(f)(1)) 
expanded the discretionary use of 
sampling and averaging by the 
Department to include the determination 
of United States price or foreign market 
value, so long as the average is 
representative of the transactions under 
investigation. A combination of factors 
persuaded us to average U.S. sales in 
this investigation. 


In a situation, such as here, where 
there is a mass filing of petitions 
alleging the sale of the same products at 
less than fair value from a number of 
countries, the limited resources of the 
Department are severely taxed due to 
the statutory deadlines. Eight separate 
cases were filed, some of them covering 
up to seven types of flowers. At the time 
of the preliminary determinations, the 
Department was confronted with over 
260.000 sales transactions in the United 
States of the fresh cut flowers from 
various countries under investigation. A 
decision to make fair value comparisons 
on a transaction-by-transaction basis 
would place an onerous, perhaps 
impossible, burden on the Department in 
terms of data collection, verification, 
and analysis. Consequently, the 
Department exercised its broad 
discretion to average United States 
price, as authorized by the 1984 
amendment to the Act, in order to 
reduce the administrative burden and 
maximize efficient use of limited 
resources, without loss of reasonable 
fairness in the results. 

Another factor in our determination is 
the need for consistency in our 
treatment of all the cut flowers 
investigations. Although the number of 
transactions varies among the countries 
being investigated, uniform application 
of the averaging methodology ensures 
that all countries are treated on the 
same basis. 

Moreover, because of the perishability 
of the product under investigation, we 
believe that averaging the United States 
prices in this case contributes to a more 
fair and more representative measure of 
fair value. Because of this perishability, 
sellers may be faced with the choice of 
accepting whatever return they can 
obtain on certain sales or destroying the 
merchandise. Unlike non-perishable 
products, sellers cannot withhold their 
flowers from the market until they can 
obtain a higher price. 

Faced with investigating sales of a 
product that is perishable, the 
Department has three options. The first 
would be to disregard entirely the “end 
of the day“ or “distress” sales that are 
taken in lieu of destroying the product. 
The second would be to perform a 
transaction-by-transaction comparison. 
Finally, the third approach would be to 
employ limited averaging of United 
States prices. 

Under the first approach, the 
Department would ignore the end of the 
day sales on the basis that such sales 
are not representative of the sellers 
behavior in the U.S. market. To do so. 
however, would completely overlook the 
fact that such sales do occur in the 
ordinary course of trade in this product. 


Moreover, any attempt to segregate end 
of the day sales from dumped sales 
would be fraught with difficulties. 
Therefore, we have rejected this 
approach. 

Under the second alternative, the 
Department would perform a 
transaction-by-transaction comparison. 
As noted above, the administrative 
burden imposed by a transaction-by¬ 
transaction comparison in these cases 
would be overwhelming. Moreover, 
given the Department’s practice of 
treating non-dumped sales as having 
zero margins, even where the margins 
would be negative, this approach would 
give disproportionate weight to end of 
the day sales. In other words, a producer 
whose normal sales are at prices above 
fair value could be found to be dumping 
solely because of these end of the day 
transactions. Again, we note that these 
sales arise only because of the 
perishability of the products under 
investigation. 

The final approach, limited averaging 
of United States prices, represents a 
balancing of the concerns raised by 
other approaches. It does not ignore the 
fact that such end of the day sales occur 
in the ordinary trade of this product. Nor 
does it assign disproportionate weight to 
these sales. Therefore, this comparison 
yields the most accurate basis for 
determining whether sales are at less 
than fair value and constitutes the most 
representative analysis of trading 
practices which involve perishable 
products. 

Finally, we note that well before 
passage of the Trade and Tariff Act of 
1984, the Department used its discretion 
to employ nontraditional methodology 
when circumstances dictated. In Certain 
Fresh Winter Vegetables From Mexico; 
Antidumping: Final Determination of 
Sales of Not Less Than Fair Value, 45 
FR 20512 (1980), we used economic 
sampling techniques involving averaging 
to determine U.S. price because of the 
wide fluctuations in price due to the 
perishability of the product, among other 
reasons. This decision was affirmed by 
the Court of International Trade in 
Southwest Florida Winter Vegetables 
Growers Association v. United States, 7 
CIT 99. 584 F Supp. 10 (1984). The court 
noted that the Department has “broad 
flexibility” in administering the 
antidumping law, which it employed 
“with reasonable basis in fact reflecting 
the unique characteristic of perishability 
in the produce industry.” Id. at 107-108. 

We used the best information 
available as required by section 776(b) 
of the Act for three companies. 
Prismafior, Productura el Rosal and 
Inversiones Paxti, because they only 
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submitted responses to section A of our 
antidumping duty questionnaire and for 
one other company, Royal Carnations, 
because its response could not be 
verified. In cases where companies have 
failed to respond to our questionnaire, 
or where responses are deemed too 
deficient to be employed in our 
calculations, we have determined that it 
is appropriate for this final 
determination to assign such companies 
the rate for the firm in Colombia with 
the highest margin of all Firms that 
supplied adequate responses since this 
rate is higher than the rate provided in 
the petition, after corrections were made 
for certain errors. Using this 
methodology to determine whether sales 
by these four companies were made at 
less than fair value, we used the highest 
margin calculated for a responding firm. 

We also used the best information 
available for the remaining companies 
for certain pieces of data when the 
original data could not be verified. Best 
information available was used, where 
appropriate, for certain adjustments and 
charges based on an average amount 
calculated from data provided by other 
Colombian growers for a particular 
adjustment or charge. 

United States Price 

As provided in section 772(b) of the 
Act. we used the purchase price of the 
subject merchandise to represent the 
United States price, where the 
merchandise was sold to unrelated 
purchasers prior to importation into the 
United States. We calculated purchase 
price based on the f.o.b., packed and 
unpacked price to unrelated purchasers 
in the United States. We made 
deductions, where appropriate, for 
foreign inland freight and handling 
expenses. 

Where the merchandise was sold to 
unrelated purchasers after importation 
into the United States, we used 
exporter’s sales price to represent the 
United States price, as provided in 
section 772(c) of the Act. We made 
deductions, where appropriate, for 
foreign inland freight, airport cold 
storage charges, brokerage and 
handling, air freight, credit expenses, 
returned merchandise expense, U.S. 
duty and either selling commissions paid 
to unrelated U.S. importers or indirect 
U.S. selling expenses of related 
consignees. Where appropriate, we 
added a box charge, less commissions, 
to the U.S. selling price, to account for 
additional revenue received by the 
grower on its U.S. sales. 

As noted in the “Fair Value 
Comparisons” section of this notice, we 
used monthly weighted-averages for 
United States price. We chose to use 


monthly averages because, in many 
instances, the consignees in the United 
States reported sales on a monthly 
basis. For exporters in some countries, 
the only information available on United 
States sales is monthly totals. To be 
consistent, we averaged U.S. price on a 
monthly basis in all of the Department’s 
cut flower investigations. 

Foreign Market Value 

For purposes of this investigation, the 
Department used an extended period of 
investigation of 12 months from June 
1985 through May 1986, to compensate 
for the seasonality of flower production 
and sales. 

In calculating foreign market value, 
based on home market or third country 
prices, our methodology was to break 
the period of investigation into two six- 
month periods, in accordance with our 
standard practice. For all respondents 
we found home market sales to be 
insufficient Therefore, during each six- 
month period, if third country sales 
occurred in three months or more, then 
the weighted-average prices for the 
months with sales were used for the 
months in that entire six-month period 
without sales. When there were sales in 
two months or less, constructed values 
were used. 

For Royal Carnations, Flores La 
Pampa, Floramerica, Jardines de 
Colombia and Flores del Rio. we 
initiated a cost of production 
investigation with respect to sales of 
standard carnations. We compared the 
cost of production of standard 
carnations to sales of that flower in the 
third country market, since there were 
no home market sales of such or similar 
merchandise. For sales by Flores La 
Pampa, we found sufficient sales at or 
above cost on which to base foreign 
market value. 

As noted above, Royal Carnations 
response could not be verified. 

Therefore, we used the highest margin of 
a grower that was verified, as the best 
information available to determine 
Royal’s margin of dumping. 

All of Floramerica, Jardines de 
Colombia and Flores del Rio's sales of 
standard carnations were made above 
the cost of production. Therefore, we 
used sales to third countries as our 
foreign market value. Two companies, 
Inversiones Aimer and Floramerica, had 
sufficient third-country sales for 
gypsophila to compare to U.S. sales. 

Where appropriate, we deducted from 
the third country f.o.b. farm price, 
foreign inland freight, indirect selling 
expenses, commissions, credit expenses, 
miscellaneous export expenses, and 
retumed-flower charges. 


In accordance with section 773(e) of 
the Act, we calculated foreign market 
value based on constructed value for 
Flores Esmeralda, Flores Generales, 
Flores Timana, Cultivos del Caribe, 
Floramerica (for flowers other than 
standard carnations and gypsophila) 
and Jardines de Colombia (for 
alstroemeria) as there were insufficient 
home market or third country sales of 
such or similar merchandise for 
purposes of comparison. 

Constructed value, for all flowers sold 
by these six companies and for those 
companies whose third country sales 
were below cost, was based on 
information submitted by respondents. 
The per-flower constructed value 
represents the average cost for each 
type of flower, based on the costs 
incurred to produce that type of flower 
over an annual growing cycle. Since the 
length of the growing cycle, as well as 
the nature and timing of the harvest, 
varies by flower types and seasonality, 
an annual period was considered to be 
representative of the growers’ costs for 
the production of the flower. In addition, 
because of the peak selling periods for 
flowers, we found that sales volume 
varied significantly between the two 
six-month periods of our investigation. If 
we had not derived an annual average 
cost of production figure, we would have 
been faced with two widely different 
per-stem constructed values due to a 
factor which was unrelated to the actual 
costs of production. To avoid this 
anomalous result, we have calculated 
one annual figure. 

The per-unit average constructed 
value or cost of production was based 
on the quantity of export quality flowers 
actually sold of each flower by the 
grower/exporter in all markets. The 
growers sold the flowers on a 
consignment basis, absorbing all costs 
for waste and spoilage which occurred 
during the production and the marketing 
of these flowers. By using the quantity of 
export quality flowers, this waste and 
spoilage is appropriately accounted for. 
Part of the waste which occurs during 
production is comprised of the non¬ 
export quality flowers (“culls”) which 
are produced in conjunction with the 
growth of the export quality flowers. 
These “culls” were considered by the 
Department to be by-products. 
Therefore, the revenues from the sales 
of these culls were offset against the 
costs of the flowers. 

For propagation costs, the amortized 
amount for such expenses was included 
in the constructed value, if the farm had 
capitalized and was amortizing such 
expenses. However, if the farm did not 
maintain such detailed records, the 










Federal Register / Vol. 52, No. 43 / Thursday, March 5, 1987 / Notices 


6845 


Department used the current annual 
amount being expensed, where it 
appeared that such costs would be 
representative of the actual costs which 
were initially incurred for the flowers 
currently being harvested. 

When certain expenses were not 
recorded by the farms, the Department 
calculated a cost for such items. These 
items, for some farms, included 
administrators’ salaries, amortization of 
greenhouses and rental expenses paid to 
a related company. 

For interest expense, a deduction was 
made to adjust for that portion of such 
expense attributed to the credit 
expenses for sales. 

Where there were no sales in the 
home market or to third countries or 
where selling expenses for these 
markets were not reported, U.S. selling 
expenses were included in constructed 
value. In all cases, general expenses 
exceeded the statutory minimum of 10 
percent of the cost of materials and 
fabrication; therefore the actual general 
expenses were not used. The statutory 
minimum profit of eight percent was 
included because the Department could 
not verify home market or third country 
profit data. Where we compared 
constructed value to exporter’s sales 
price, we deducted sales commissions 
when the importer was unrelated (or 
indirect U.S. selling expenses if sales 
were made through a related U.S. 
importer), as well as bank charges and 
credit expenses, as appropriate. For 
purchase price transactions, we 
adjusted constructed value for credit 
expenses and deducted packing costs, 
as appropriate. We added U.S packing 
to constructed values. We made a 
deduction for home market credit 
expenses, and, where appropriate, we 
used indirect expenses to offset other 
U.S. selling expenses in accordance with 
§ 353.15(c) of our regulations. 

Currency Conversions 

For comparisons involving exporter’s 
sales price transactions, when 
calculating foreign market value, we 
used the official exchange rate on the 
date of purchase pursuant to section 615 
of the 1984 Act. We followed section 615 
rather than § 353.56(a)(2) of our 
regulations, as it supersedes that section 
of the regulations. Normally, we use 
certified daily exchange rates furnished 
by the Federal Reserve Bank of New 
York as the official exchange rates, but 
no certified rates were available for 
Colombia. Therefore, in place of the 
official certified rate, we used the 
monthly exchange rates published by 
Bank of America, London, as best 
information available. 


Verification 

As provided in section 776(a) of the 
Act, we verified the information 
provided by respondents used in making 
our final determination, using standard 
verification procedures, including 
examination of relevant information on 
selected sales 

Petitioner’s Comments 

Comment 1: Petitioner argues that the 
Department should not use monthly 
averages for determination of United 
States prices for the final determination 
as it did for the preliminary 
determination. Further, petitioner argues 
that the Department should not use 
three-month, six-month, or annual 
averages as proposed by the 
respondents. It argues that the use of 
such averages for products whose-prices 
fluctuate on a daily or weekly basis 
disguises dumping margins. Petitioner 
further contends that, if the Department 
uses averages, the law restricts their use 
to instances in which the use of 
averaging does not distort the existence 
or amount of less than fair value sales 
and to situations involving large 
numbers of transactions, where a sale- 
by-sale analysis would impose an 
onerous burden on the Department. 
Petitioner maintains that both the 
statute and administrative precedent 
preclude the use of averaging in this 
case. If the Department uses averages 
for United States price, however 
petitioner suggests use of daily averages 
during the winter and spring months and 
other months which had significant 
swings in unit prices. 

DOC Position: We disagree. See the 
“Fair Value Comparison.” “United 
States Price,” and “Foreign Market 
Value” sections of this notice. 

Comment 2: Petitioner states that 
respondents which did not file complete 
verified responses should be subject to 
the highest rate found for any individual 
respondent or the rate calculated in the 
petition. Petitioner further states that the 
Department should not average the 
constructed value for other respondents 
and use “that figure as a proxy for 
foreign market values. Petitioner 
contends that, otherwise, respondents 
would be encouraged to submit 
piecemeal responses, especially where 
the cost of production data would reveal 
greater less than fair value margins than 
the average constructed value figures 
used in the preliminary determination. 

DOC Position: We concur in part. 
Constructed value for those respondents 
which did not file substantially 
complete, verified responses is based 
upon best information available. As best 
information available in this case, we 


used data received from the company 
that submitted a complete, verified 
response and had the highest margin. 

For those companies, however, for 
which minor amounts of information 
could not be verified, we believe it 
would be a draconian measure to ignore 
all their data which was verified. Rather 
than ignore the entire response, 
therefore, in these instances where the 
companies were responsive and made 
good faith efforts at the verification to 
produce all data, we used all verified 
data and substituted an average verified 
number obtained from all companies for 
the specific category of information 
which we were unable to verify. 

Comment 3: Petitioner objects to the 
Department's “recalculation” of 
production cost estimates contained in 
the petition. Specifically, it objects to 
the deduction of officers salaries and 
certain interest expenses from 
production costs. Concerning officers’ 
salaries, petitioner argues that these 
salaries represent a component of direct 
labor cost incurred by all producers 
whether actually performed by officers, 
as is common practice in the United 
States, or by others. As such, if the 
Department deducts officers salaries 
from production costs, it must include 
additional labor to replace the owner or 
other officers. Concerning interest 
expense, petitioner states that the 
interest deducted by the Department 
represents interest on working capital, 
which is a component of growing costs, 
not selling, general and administrative 
expenses. 

DOC Position: We disagree in part. 
The Department did not include officers, 
salaries and interest expenses incurred 
for working capital loans in the cost of 
manufacturing for its calculations of the 
constructed value in the preliminary 
determination. The term “officers’ 
salaries” connotes wages paid for 
managerial services by the farm. Since 
the verification, however, the 
Department has noted that certain 
officers of the farms in Colombia 
actually perform some farm or 
administrative work. In such instances 
an appropriate amount has been added 
to the cost of manufacturing. Salaries 
were not imputed for owners in 
abstentia who did not contribute to day- 
to-day administration 

With regard to interest expenses, the 
Department considers interest expense 
used to finance short-term or long-term 
assets to be a cost incurred for the 
general operations of the company. 
When the product under investigation is 
a discrete product requiring an extended 
period of time for its manufacture, such 
cost may be included in the cost of 
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manufacturing. However, that is not the 
situation in this case and. therefore, the 
interest expense was considered to be a 
part of the general expenses. 

Comment 4: Petitioner states that in 
calculating constructed value on the 
basis of respondent's data, unit costs 
should be computed on the basis of 
flowers sold, not flowers produced, or, 
alternatively, the Department could 
allocate production costs to total 
production, but in that event, to the 
extent that cost is allocated to all 
flowers, all flowers must be assigned a 
price. Those flowers sold for no price by 
definition would constitute less than fair 
value sales. 

DOC Position: We agree that unit 
costs should be computed on the basis 
of flowers sold. Allocating the total 
constructed value over the volume of 
export quality flowers sold supports the 
Department's contention that costs 
associated with those flowers produced 
yet not sold due to perishability, 
transport damage, etc. must be borne by 
the flowers actually sold. Our 
computation takes into consideration 
that a flower grower in the normal 
course of business would reasonably 
anticipate losses of this nature as a 
consequence of the product’s 
perishability and fragility. 

Comment 5: Petitioner argues that 
costs of obtaining plants or cuttings 
should be included for each planting 
period. Petitioner further contends that 
the cost of a sufficient number of plants, 
planted far enough in advance to 
produce the flowers exported to the 
-United States, must be calculated for 
each respondent and allocated on a unit 
basis according to the shipment of 
export quality flowers. 

DOC Position: We disagree. See our 
reference to petitioner's comment 13. 

Comment 6: Petitioner argues that 
income obtained from currency hedging 
should not be used to offset production 
costs. 

DOC Position: We agree. The 
Department includes only the revenues 
and/or expenses directly related to the 
production process to offset against the 
cost of production. Income from 
currency hedging was not considered to 
be directly related to the production of 
the flowers. 

Comment 7: Petitioner argues that, to 
the extent that the Department based 
foreign market value on constructed 
value, no adjustment should be made to 
that value under 19 CFR 353.15. 

Petitioner further argues that the 
Department should not adjust 
constructed value to the extent of 
indirect selling expenses incurred in the 
United States, sales commissions, credit 
costs and royalties. Petitioner contends 


that none of these deductions from 
constructed value is permissible under 
the statute, and each such adjustment 
will invariably reduce the statutory 
amount for general expenses. 

DOC Position: We disagree. Section 
773(a)(4)(B) of the Act provides that 
when it is established that the amount of 
any difference between the United 
States price and the foreign market 
value is due to differences in 
circumstances of sale, "due allowance 
shall be made.” Section 773(a) of the Act 
does not distinguish constructed value 
from any other method of determining 
foreign market value. Thus, 
circumstance-of-sale adjustments are 
required where constructed value is 
used as the basis for foreign market 
value, just as when home market or 
third country prices are used. See, 
Certain Electric Motors from Japan (49 
FR 32627, 32631 (1984); 48 FR 14719, 

14721,1983); Cellular Mobile 
Telephones and Subassemblies from 
Japan (50 FR 45447,1985). The 
Department, pursuant to 19 CFR 353 15, 
makes reasonable allowances for bona 
Fide differences in the circumstances of 
sales to the extent that it is established 
to the satisfaction of the Secretary that 
the amount of any price differential is 
wholly or partly due to such differences. 
Credit costs, sales commissions and 
other selling costs are specifically 
identified as items, that may require an 
adjustment. Indirect selling expenses 
are included under the heading of “other 
selling" expenses. Royalties were 
determined not to be selling expenses. 
Rather they are a part of the cost of 
production. The adjustment (allowance) 
according to the regulations is a 
reasonable amount based on the cost of 
such differences to the seller. The 
constructed value by definition is 
limited to three types of adjustments, 
one of which would be for 
circumstances of sales. 

Comment 8: The Petitioner argues that 
the Customs Service should calculate 
the estimated duty deposit rate 
calculated for Colombian imports based 
on the Department’s weighted-average 
U.S. price and not the customs value 
assigned by the Customs Service to 
imports of fresh cut flowers. If not, the 
duty paid will be too low. 

DOC Position: The Department cannot 
know, at the time the merchandise is 
entered, what the correct United States 
price is. Moreover, the United States 
price calculated for the period of 
investigation is not necessarily close to 
what we will determine the United 
States price to be for merchandise 
entering now and in the future. 

Therefore, we are continuing our 
longstanding practice of instructing the 


Customs Service to collect estimated 
dumping deposits based on the entered 
value of the merchandise. 

Comment 9: Petitioner argues that 
Floramerica group's sales data should 
not be used because of significant 
discrepancies found at verification. 

DOC Position: We disagree. The 
discrepancies found at verification were 
minimal. Therefore, we are using 
Floramerica's sales data. 

Comment 10: Petitioner argues that 
the selling costs of Floramerica’s related 
U.S. consignee. Sunburst Farms, were 
not verified. Consequently, all selling 
expenses incurred in the U.S. market 
should be presumed to be direct 
expenses. 

DOC Position: We disagree. The 
selling expenses of Sunburst Farms and 
its affiliates were verified in detail. 
Accordingly, they have been utilized in 
the final determination and allocated hs 
indirect selling expenses. 

Comment 11: Petitioner argues that 
advertising costs in the U.S. market 
should be deducted from exporter's 
sales price and should not be included 
in the offset cap. 

DOC Position: We agree. We deduct 
advertising expenses as a direct selling 
expense when it is made for advertising 
which is targeted to the customer of the 
purchaser. In this investigation the 
advertising by Sunburst Farms is 
targeted not at its customer but rather at 
its customer's customer. Thus, we made 
a deduction from exporter 8 sales price 
for advertising as a direct selling 
expense and have not included it in the 
offset cap. 

Comment 12: The petitioner argues 
that although Jardines de Colombia 
reported costs during the period under 
investigation, it attempted to allocate 
those costs over sales that had been cut 
prior to the period for which costs were 
reported, including flowers in cold 
storage. 

DOC Position: We disagree. During 
verification, the costs associated with 
flowers held in cold storage at the end 
of 1984 were verified. These costs were 
included in the calculation of 
constructed value in the final 
determination. Thus, total costs were 
allocated over total flower sales during 
the period of investigation. 

Comment 13: Petitioner contends that 
Floramerica submitted planting costs 
incurred in one quarter during the 
investigation period but did not report 
costs incurred prior to the period of 
investigation that should be attributed 
to flowers cut during the subject period. 

DOC Position: Although the 
respondent did not capitalize certain 
planting costs incurred prior to the 
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period of investigation which related to 
flowers sold during the period of 
investigation, cost9 incurred during the 
period of investigation were included in 
the cost of production. A portion of 
these costs were incurred for the 
propagation of flowers that were sold 
after the period of investigation. We 
believe that on average, this method 
results in an accurate unit cost of 
production. 

Comment 14: Petitioner argues that 
Cultivos del Caribe capitalized 
construction costs in 1985 but that 
similar costs in earlier periods were 
expensed and therefore not included in 
the costs incurred during the period of 
investigation. Therefore, depreciation 
was understated during the period of 
investigation. 

DOC Position: We agree. During 
verification, 1984 construction expenses 
were examined. For the calculation of 
constructed value for the final 
determination, the depreciation 
associated with these expenses was 
included as part of the current costs. 
Costs prior to 1984 were capitalized by 
the company. Thus, total depreciation 
included construction costs prior to 
1984, and after 1984 plus the amount 
added for 1984, which had been 
expensed. 

Comment 15: Petitioner argues that 
Cultivos del Caribe’s annual 
depreciation expenses did not reconcile 
with its monthly asset registers and 
worksheets. Therefore, depreciation 
expenses and cost of manufacture were 
understated. 

DOC Position: We disagree. We 
evaluated this discrepancy during 
verification and found that the 
differences would not have an effect 
once costs for construction expensed in 
1984 were reconciled. 

Comment 16: Petitioner argues that 
production-related expenses for 
maintenance of farm equipment by 
Cultivos del Caribe must be reclassified 
to cost of growing, rather than general 
expense. 

DOC Position: We agree. Production- 
related maintenance expenses were 
included in cost of growing in 
calculating the constructed values for 
the final determination 

Comment 17: Petitioner argues that 
because Floramerica did not separately 
identify labor costs incurred in packing 
for export to the United States, the 
Department should not deduct packing 
labor costs from constructed value, but 
simply compare constructed value with 
packed U.S. prices. 

DOC Position: We disagree. Packing 
costs, as verified, include the cost of 
material and all other costs incidental to 
placing the goods in condition for 


shipment to the United States. This 
amount included expenses for labor. 
Packing costs were not included in cost 
of production for purposes of calculating 
profit but were included in constructed 
value as provided for in section 353.6 of 
the regulations. 

Comment 18: Petitioner argues that 
the sales data submitted by the grower 
Flores Timana are unreliable and should 
be rejected. 

DOC Position: We disagree. The sales 
data submitted by Flores Timana have 
been satisfactorily verified and have 
therefore been utilized for this final 
determination. 

Comment 19: Petitioner argues that in 
calculating United States price for 
Flores Timana, the Department should 
start with sales prices lower than those 
shown in Flores Timana’s response to 
the questionnaire. 

DOC Position: We disagree. The 
prices shown in the response to the 
questionnaire have been verified. 

Comment 20: Petitioner argues that 
the Department should increase the 
adjustment for credit expense for Flores 
Timana due to the payment procedures 
discovered at verification of certain U.S. 
customers. 

DOC Position: During the period of 
investigation, Flores Timana sold 
flowers to four importers. For three of 
these importers, we calculated credit 
expense based on their verified payment 
periods. For the fourth importer, for 
whom it was impossible to calculate an 
average payment period, we calculated 
a credit expense adjustment based on 
the average of the verified payment 
periods of the other three importers. 

Comment 21: Petitioner argues that 
fair value calculations for Flores Timana 
for fiowers sold through one importer 
should be based on the best information 
available because that importer would 
not reveal the identity of its owners. 

DOC Position: We disagree. No 
evidence has been submitted which 
indicates there is any common 
ownership between Flores Timana and 
this particular importer. At verification, 
Flores Timana provided complete 
information regarding its ownership and 
we saw no relationship to the U.S. 
importer in question. 

Comment 22: Petitioner argues that in 
calculating United States price for 
Flores Timana, air freight charges 
should be calculated on the basis of 
boxes shipped and allocated over boxes 
sold, as was done in the original 
response to the questionnaire. 

DOC Position: We agree and have 
made this calculation in the final 
determination. 

Comment 23: Petitioner argues that 
free samples shipped by Timana to the 


United States should not be excluded 
from the Department's calculations. 

DOC Position: We agree. We have 
included these sales and assigned them 
a value of zero. 

Comment 24: Petitioner argues that 
Timana’s response is insufficient and 
should not be relied upon. However, in 
the event the Department relies on 
Timana’s submission, various changes 
should be made as a result of 
verification. Petitioner suggests that the 
Department include (1) the rent and 
property taxes, not included in the 
production cost calculations, by using 
the rent expenses incurred by a nearby 
grower to Timana or by using land 
expenses set forth in the petition as the 
basis for constructed value, (2) the 
expenses related to the propagation of 
mother plants, not included in the 
production calculation, by using the 
propagation costs incurred by other 
pompon growers in Colombia, and (3) 
the repairs and maintenance, utilities, 
indirect materials, amortization and 
depreciation expenses in overhead, not 
in the general expenses, as they were 
originally reported. 

DOC Position: The Department 
adjusted the costs by including a rent 
expense, based on best information of 
other growers, in the company’s cost of 
production data However, the 
Department verified Timana's current 
costs related to propagation. Since the 
propagation activities are continuous 
over a period of time, these current costs 
for propagation were considered to be 
representative of costs incurred in 
connection with exports during the 
period of investigation and were 
included in respondent’s costs. 

Likewise, expenses such as repairs and 
maintenance, utilities, and indirect 
materials were appropriately classified 
in the response. 

Petitioner's Comment 25: Petitioner 
argues that Timana’s response is 
unreliable because: (1) Material costs for 
the first five months of 1986 were not 
verifiable; and (2) cost of production 
data do not include any figures or 
accounting for the use of land and 
buildings owned by a related party. 

DOC Position: W r e disagree. Flores 
Timana’s data for 1985 were verified 
except for material costs for the first five 
months of 1986 Timana provided 
estimates of material costs for the five 
months of 1986 due to the company’s 
practice of expensing materials in 
relation to a year-end inventory count. 
No physical inventory count was 
performed subsequent to the fiscal year- 
end of December 31,1985 and thus the 
respondent could only provide estimates 
of the material costs for this period. For 
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our calculation of material costs, 
however, rather than using estimated 
figures, we used the verified material 
costs for fiscal year 1985. We felt that 
production in the first five months of 
1985 did not materially differ from that 
for the first five months of 1986. Also, in 
this manner we were able to include 
certain loses which are calculated only 
at year-end as well as use a verified 
figure for this portion of the cost of 
production. With regard to costs 
associated with the use of land and 
buildings, owned by a related party, the 
Department imputed a cost to Timana. 

Comment 26: Petitioner argues that, 
with respect to Flores La Pampa, the 
Department should reject sales data 
pertaining to two United States 
customers because the data were not 
submitted until the verification. 

DOC Position: We disagree. The data 
in question were first submitted in a 
submission dated October 10.1986, well 
before the verification and were 
verified. 

Comment 27: Petitioner argues that 
with respect to the grower Flores Del 
Rio. the Department should make a 
deduction for credit expenses based on 
the terms of the contract between Flores 
Del Rio and the importer. 

DOC Position: We agree. Since we 
could not verify the amended time frame 
for payment, we have used the time 
specified in the contract as the best 
information available. 

Comment 28: Petitioner argues that 
the cost of production information 
submitted by Royal Carnations was 
unreliable and untimely and must be 
rejected as a basis for a final 
determination 

DOC Position: We agree. At 
verification, the Department was able to 
verify only direct labor costs because of 
the condition of the cost accounting 
records or other accounting practices. 
The other major components of the cost 
of production were unreliable and, 
consequently, could not be verified. 
Therefore, we are not using any of the 
data in the response. Instead, we are 
using the best information available. 

Comment 29: The petitioner argues 
that material, labor, and overhead 
allocations between alstroemeria and 
other flowers of Flores de Cota should 
only be recalculated on the basis of area 
in production. 

DOC Position: We agree. All costs 
were reallocated based on relative area 
under cultivation. 

Comment 30: The petitioner contends 
that offsets to Flores de Cota's 
production cost on account of home 
market sales should be reduced by the 
amount of included revenues from home 
market sales of export quality flowers. 


DOC Position: We agree. Revenue 
offsets to production costs were reduced 
by the amount of revenues from home 
market sales of export quality flowers. 
Total adjusted costs were then allocated 
over total unit sales. 

Comment 31: The petitioner argues 
that the Department should not allow 
costs associated with new land for roses 
to be excluded from Flores de Cota’s 
constructed value without strong 
evidence. 

DOC Position: During verification it 
was determined that these costs were 
associated with land devoted solely to 
the production of roses. Therefore, we 
have not included these costs as being 
attributable to the production of the 
flowers under investigation. 

Comment 32: Petitioner argues that 
since Flores de Cota did not have any 
short-term loans during the period of 
investigation, the Department should 
use the highest short-term rate of the 
companies verified and not assume an 
average rate. 

DOC Position: We disagree. We 
believe that the most appropriate 
surrogate for a short-term interest rate, 
absent actual company experience, is to 
use the average short-term credit cost of 
the verified growers. 

Comment 33: Flores Generates' 
vehicle maintenance, electricity and 
medical expenses should be included in 
overhead or direct labor rather than 
general expense. 

DOC Position: We agree. These 
expenses were classified as overhead or 
direct labor. 

Comment 34: The petitioner argues 
that the Department should impute 
salaries for the two partners of Flores 
Generales’ who performed 
administrative tasks without pay. 

DOC Position: We agree. Salaries 
were imputed based on the best 
information available and included in 
overhead or general expenses depending 
on whether the individual spent the 
majority of his time as a farm manager 
or an administrator. 

Comment 35: The petitioner urges the 
Department to use the best information 
available on Flores Generates' rent 
rather than the submitted rent which 
was paid to a related party. 

DOC Position: We disagree. We 
evaluated the rent paid and compared it 
to rent of other farms. Under the 
circumstances, it appeared to reflect 
market conditions. 

Comment 36: The petitioner contends 
that the cost data submitted by 
Universal De Flores (Uniflor) were 
estimates which were not broken down 
into separate cost elements such as 
labor or overhead and, therefore, should 
be rejected by the Department. 


DOC Position: We disagree. During 
the verification Uniflor provided actual 
monthly costs which could be classified 
into appropriate cost elements. 

Comment 37: The petitioner states 
that due to the lack of records, the 
Department could not determine 
whether Uniflor’s home market sales 
resulted in profits or losses. Therefore, 
the Department should not allow a 
revenue offset to the cost of production 
for any home market sale. 

DOC Position: We disagree. In 
accordance with our normal policy, 
revenue from home market sales of 
culls, which we consider to be by¬ 
products. was deducted from the cost of 
production. 

Comment 38: The petitioner states 
that Uniflor's partner is not paid a 
salary and argues that the cost is not 
included in administrative expense. 

DOC Position: We agree. When no 
salaries were paid to administrators, 
salary expenses were imputed based on 
comparable expenses at other 
Colombian farms for the manager's 
contribution to farm management and 
administration. 

Comment 39: The petitioner argues 
that the Department should not permit 
Flores Generales to amortize the cost of 
wire supports over 42 months rather 
than over the life of the plant, 18 
months. 

DOC Position: We agree. Wire 
support costs were allocated over 18 
months. 

Comment 40: Petitioner urges that 
various maintenance expenses reported 
by Flores Esmeralda in freight costs 
should be included in cost of 
manufacturing. 

DOC Position: We agree. Repair and 
maintenance expenses associated with 
farm machinery were reclassified and 
included in cost of manufacturing as 
these costs are related to production of 
the product. 

Comment 41: Petitioner argues that 
Flores Esmeralda’s interest income on 
certificates of deposit are unrelated to 
interest expenses incurred with respect 
to obtaining working capital to finance 
company operations and as such should 
not be deducted from interest expense. 

DOC Position: Interest expense was 
reduced by the short-term portion of 
interest revenue as this revenue reflects 
investment of current operating cash 
flow from company operations. 

Comment 42: Petitioner argues that 
the Floramerica group’s submitted 
depreciation expense includes 
depreciation only on construction costs 
at Cultivos del Caribe for 1985 as these 
costs were expensed in prior years, thus 
understating actual depreciation. 









Federal Register / Vol. 52, No. 43 / Thursday, March 5, 1987 / Notices 6849 


DOC Position: We agree. During 
verification, historical construction costs 
were analyzed and depreciation was 
calculated for those assets expensed in 
1984. Construction expanses prior to 
1984 were capitalized by the company 
and included in submitted depreciation. 
Total depreciation was increased to 
reflect the 1985 year where construction 
costs were expensed. This amount was 
included in cost of manufacture. 

Comment 43: Petitioner argues that 
sales of Floramerica’s flowers in the 
period of investigation should be 
reduced by the amount of flowers held 
in cold storage prior to the period of 
investigation which were sold during the 
period because total costs for the period 
apply only to flowers produced during 
the period. 

DOC Position: We agree. Calculation 
of the unit cost of the flowers would be 
inaccurate if the total cost of production 
did not include costs for all flowers sold. 
Thus, costs for flowers held over in cold 
storage and sold during the period of 
investigation were included in the total 
cost of production when calculating the 
unit cost. 

Respondents' Comments 

Comment 1: Respondents believe that, 
given the unique nature of the U.S. 
market for fresh cut flowers. U.S. prices 
should be averaged over an annual, 
semiannual or, at least, quarterly period. 

DOC Position: He disagree. See the 
“Fair Value Comparisons," "United 
Slates Price", and "Foreign Market 
Value" section of this notice. 

Comment 2: The respondents argue 
that the random sample is not 
representative of the Colombian flower 
industry for the following reasons: (a) It 
includes a disproportionate number of 
small growers: (b) it does not cover the 
required percentage of total exports; and 
(c) it was not selected in a rational 
manner 

DOC Position: We disagree. Our 
sample was selected in conformity with 
standard statistical sampling 
techniques, and, therefore, is valid. For 
this investigation, because we had no 
data on which to construct a stratified 
or other more complex sample, we chose 
to use a random sample. We randomly 
chose from a universe consisting of all 
the companies which export cut flowers 
to the United States, twelve companies 
to receive questionnaire. It is our belief 
that the validity and appropriateness of 
this sampling technique has been borne 
out by the results. In fact if we had been 
able to segregate companies by the type 
of flower produced and amount of sales 
at the beginning of this investigation 
when we were deciding whom to 
investigate, we would have wanted to 


investigate producers of all sizes 
producing all the different flowers under 
investigation. Looking at the results of 
our sample, we find that all seven types 
of flowers have been included because 
they were produced by at least one firm 
in our sample. In addition, we have 
investigated one of the three largest 
Colombian producers of cut flowers and 
several smaller producers. We believe it 
is reasonable that, since there are many 
more small-sized flower producers, our 
sample should consist of more small¬ 
sized than large-sized flower companies. 
Far from biasing our sample, we believe 
this strengthens its validity. In any case, 
since we have calculated a weighted- 
average rate for all other firms, the 
company with the larger volume of 
imports will account for a greater 
proportion of the all other margin. 

In conclusion, we believe that our 
sample is proper from a statistical point 
of view, that its validity has been borne 
out by the results, and that it is in 
conformity with our authority under 
section 620 of the Trade and Tariff Act 
of 1984, and § 353.23 of the Commerce 
regulations. 

Comment 3: Royal Carnations should 
be excluded from the sample because 
(a) it should have been in bankruptcy 
during the period of investigation; (b) its 
right to export was revoked before the 
period of investigation; and (c) its 
condition is atypical and not 
representative of the industry. 

DOC Position: We disagree. Royal 
Carnations should not be excluded 
because it was a fully operational 
company during the period of 
investigation and continued to export 
flowers to the U.S. throughout the 
period. In addition, there is no 
information on the record to prove that 
Royal’s situation is not representative of 
a certain portion of the industry. 

Comment 4: Respondents argue that 
Commerce should not use third country 
sales for foreign market value. Rather, 
we should use constructed value 
because the terms of sale to third 
countries (FOB) are different than the 
terms for U.S. sales (CIF and 
consignment) leading to unfair 
distortions between two markets. The 
fixed price sales to third countries are 
characterized by predictability and 
stability in prices whereas the 
consignment market in the U.S. reflects 
price volatility. 

DOC Position: We disagree. The 
Department in conformity with the 
regulations, generally has a preference 
for using third country data, when 
available, rather than constructed value. 
In this investigation, we found both 
consignment and fixed price sales in 
both the United States and third 
countries. Thus, although we recognize 


that one market had predominantly 
Fixed prices while the other one 
consisted primarily of consignment 
sales, we do not believe the markets are 
so different as to be incapable of 
comparison. In addition, the fact that we 
have used monthly averages for prices 
would tend to smooth out any 
anomalous individual sales. Thus, we 
have continued to use third country 
sales when possible in this 
investigation, although we recognize 
that for a number of companies we were 
unable to use such sales and instead 
used constructed value for foreign 
market value. 

Comment 5: Respondents state that in 
calculating constructed value on the 
basis of respondents data, unit costs 
should be computed on the basis of 
flowers produced, not flowers sold. 

DOC Position: We disagree See 
"Foreign Market Value" section of this 
notice and our response to petitioner's 
comment 4. 

Comment 6: Respondent argues that 
constructed value should be calculated 
on an annual basis to accurately reflect 
production costs. Respondent further 
contends that the use of a six-month 
constructed value, as used in the 
preliminary determination, distorts the 
actual per unit cost of production as a 
consequence of the seasonality of 
production levels and the relative 
uniformity of production costs from one 
calendar quarter to another. 

DOC Position: We agree. We have 
used an annual constructed value figure 
See "Foreign Market Value" section of 
this notice. 

Comment 7: Respondent states that 
start-up costs should be normalized. 
Respondent further contends that the 
calculation of normalized costs requires 
that the substantial initial investment be 
amortized over an appropriate time 
period and not be attributed to the 
narrow time frame during which such 
costs were incurred and that anticipated 
normal production volume be 
considered. 

DOC Position: We agree in part. Start¬ 
up costs for flower growers are, 
substantially, land preparation 
expenditures such as agronomic 
analysis, special material application, if 
necessary, and the costs related to 
propagation and the greenhouse 
construction. The land preparation 
expenditures are considered part of the 
land’s value, and therefore are not 
included in the costs. Those costs 
related to propagation and greenhouse 
construction, however, are capitalized 
and amortized and therefore included in 
the cost during the period of 
investigation. 
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Comment 8: Respondent argues that 
the cost of packing should not be 
included in the base for calculating the 
statutory eight percent profit for 
constructed value comparisons. 

DOC Position: We agree. The 
Department used the methodology 
prescribed by section 773(e) of the Act 
for constructed value. 

Comment 9: Respondent argues that 
no deduction from United States price 
should be made for return credit for bad 
quality or for returned flowers. 

DOC Position: We disagree. Return 
credits appear on the grower’s report in 
the calculation of net return to the 
grower as a deduction from the 
consignee’s gross sales amount. 
Therefore, we made the appropriate 
deduction. 

Comment 10: Respondents argue that 
if Colombian inland freight is deducted 
from United States price, then an 
adjustment should be made to the 
constructed value side since this cost is 
included in the cost of production data 
submitted by the respondents 

DOC Position: We agree and have 
adjusted both foreign market value and 
United States price for Colombian 
inland freight 

Comment 11: Respondents argue that 
no United States price adjustment 
should be made for royalty payments 
since United States importers or their 
customers do not make any royalty 
payments and these expenses have been 
included in the growers’ cost of 
production. 

DOC Position: We agree. This cost is 
included in the cost of production. It is 
not a selling expense. 

Comment 12: Respondents argue that 
no United States price adjustment 
should be made for airport cold storage 
facilities for products shipped from 
Bogota. 

DOC Position: We agree. We verified 
that respondents incur these costs only 
for shipments from Medellin. 

Comment 13: Respondents argue that 
no United States price adjustment 
should be made for imputed credit 
expense. However, if such an expense is 
deducted, then an equal amount should 
be deducted from the growers general, 
selling and administrative expenses so 
that it is not double-counted when 
constructed value is used as the basis 
for foreign market value. 

DOC Position: We deducted imputed 
credit expense from both the United 
States price and foreign market value. 

Comment 14: Respondent argues that 
since sales of Flores Del Rio to Canada 
are made by the same importer, and 
under terms of the same contract, as are 
sales to the United States, such 
Canadian sales should be considered 


sales to the United States. Therefore, 
respondent argues that these Canadian 
sales are not an appropriate basis for 
determining foreign market value. 

DOC Position: We disagree. The 
verification revealed that for most of 
these Canadian sales, Flores Del Rio 
prepared invoices which indicated that 
the purchaser was a Canadian customer. 
It is therefore clear that Flores Del Rio 
was aware at the time of exportation 
that the ultimate destination of the 
flowers was Canada. We therefore find 
it appropriate to utilize these sales to 
Canada as the basis for foreign market 
value. 

Comment 15: Respondent argues that, 
in calculating United States price for 
Flores Del Rio, the Department should 
deduct the amount of air freight charges 
paid by the importer, rather than the 
amount calculated and deducted from 
the gross sales price by the importer, in 
determining the net amount due the 
grower. 

DOC Position: We disagree. It is our 
intent to calculate United States price 
based on the grower’s net return, 
regardless of any inaccuracies in the 
importer's calculations. In this instance, 
there is no evidence that any 
rectification was made to the amount 
due the grower. 

Comment 16: Respondent argues that 
in calculating United States price for 
Flores Del Rio, no deduction should be 
made for United States brokerage and 
handling, royalties, or cold storage 
charges at Bogota airport. 

DOC Position: We agree. As a result 
of the verifications at Miami, Florida 
and Bogota, Colombia, we determined 
that such charges were not applicable to 
Flores Del Rio’s sales. 

Comment 17: Respondent argues that 
"splits" (carnations with split calyxes) 
should be excluded in calculating United 
States price for Flores Del Rio. 

DOC Position: "Splits" are carnations 
with inherent defects—split calyxes. 
"Splits" are generally considered to be 
second quality flowers, and are not 
usually exported to the United States. 
Our investigation is focused on "export" 
quality flowers Therefore, for purposes 
of this investigation, we are excluding 
Del Rio’s sales of splits in calculating 
U.S. price. 

Comment 18: Respondent argues that 
with respect to the grower Flores La 
Pampa, the Department should disregard 
below-cost third country sales only 
when the volume of below-cost sales 
exceeds 50 percent of the total sales 
volume for the entire period of 
investigation. 

DOC Position: We agree. This is 
consistent with our policy concerning 
investigations of perishable 


commodities. See Southwest Florida 
Winter Vegetables Growers Association 
v. United States, 7 CIT 99. 584 F. Supp. 
10,1984. 

Comment 19: Respondent argues that 
with respect to Flores La Pampa, an 
adjustment should be made for bad debt 
expense incurred on its third-country 
sales. 

DOC Response: We disagree. We 
consider bad debt, by its very nature, to 
be an indirect selling expense since, 
under generally accepted accounting 
principles, bad debt is recovered over 
time by future price increases. However, 
in this instance we have no evidence 
that the company has written off this 
debt in its books. Therefore, no 
adjustment has been made. 

Comment 20: Respondent argues that 
in calculating United States price for 
Flores La Pampa, the deduction for 
credit returns should be based on the 
average for the period of investigation 
rather than the actual credit return for 
each month. 

DOC Position: We disagree. For this 
investigation we have decided to 
calculate United States price on a 
monthly, not yearly average basis. We, 
therefore, find it appropriate to deduct 
the actual amount of credit returns for 
each month. 

Comment 21: Respondent argues that, 
in calculating United States price for 
carnations from Flores La Pampa sold 
by one importer, if the Department 
makes a deduction for the dollar value 
of credit returns, it should also reduce 
the quantity of units sold to calculate 
Flores La Pampa’s per unit revenue. 

DOC Position: We disagree. The 
evidence contained in grower's reports 
submitted by that importer indicates 
that in many cases the credit granted 
was for only a portion of the selling 
price of the flowers. We are unable to 
determine the number of units which 
were returned. Also, see our response to 
respondent’s Comment 9. 

Comment 22: Respondent argues that 
with respect to Flores La Pampa, foreign 
market value should be adjusted for 
credit returns, commissions and 
insurance paid by Flores La Pampa. 

DOC Position: With respect to credit 
returns, see our response to 
respondents’ Comment 9 and 22. With 
respect to commissions and insurance, 
amounts paid for these items were 
verified and we did make an adjustment 
for them in calculating foreign market 
value. 

Comment 23: Respondent argues that 
Flores La Pampa’s constructed value for 
the preliminary determination was 
overstated by the inclusion in La 
Pampa's cost of production data of 









Federal Register / Vol. 52, No. 43 / Thursday, March 5, 1987 / Notices 


6351 


certain expenses incurred by La Pampa 
on behalf of an unrelated grower and by 
not utilizing the correct figure for the 
volume of flowers exported by La 
Pampa in calculating the per unit 
constructed value. 

DOC Position: We used the 
submission of the respondent for the 
preliminary determination. However, at 
verification, the Department became 
aware of certain expenses claimed by 
the respondent to be related to sales on 
behalf of the unrelated grower. These 
costs had been included in the 
production data submitted by Flores La 
Pampa in its original response. The 
Department reduced Flores La Pampa’s 
cost of production by the amount of such 
expenses related to the other grower. 

We used the verified sales amount for 
the final determination. 

Comment 24: Respondent argues that 
with respect to Flores La Pampa’s sales 
to the United States, the sales of La 
Pampa’s flowers by importers Freeman 
and Peerless should be included in 
calculating the unit cost of production. 

DOC Response: We agree. Although 
these importers did not submit monthly 
“grower’s reports”, Flores La Pampa’s 
sales to them were verified. 

Comment 25: Respondent argues that 
constructed value should not include 
costs not actually incurred by Timana. 
Respondent contends that since no 
payment for rent for its administrative 
offices was made, it is not appropriate 
to impute a cost for the use of this space 
by Timana. 

DOC Position: We disagree. When 
such costs are omitted as a consequence 
of transactions between related parties, 
then in accordance with section 773(e) 
of the Act, imputing the costs is 
necessary to account for the normal cost 
experiences which would be incurred 
absent the relationship. The owner of 
Flores Timana is related to the owner of 
Timana’s administrative offices. 
Therefore, since this transaction was 
between related parties, rent-free office 
space would not represent a fair value 
for such a transaction. Rent was 
included based on other respondents’ 
data. 

Comment 26: Respondent argues that 
the Department should accept and 
utilize the voluntary response to the 
Department’s antidumping questionnaire 
submitted by the Agrodex group. 

DOC Position: We disagree. At the 
onset of the investigation, the 
respondent was advised that the 
Department would not utilize voluntary 
submissions containing major 
omissions. The Agrodex voluntary 
submission did not contain third country 
sales data for carnations as requested 
by the questionnaire. Since carnations 


accounted for well over half of this 
company’s flower sales to the United 
States, this was considered a major 
omission. Accordingly, the Department 
did not utilize the Agrodex submission. 

Comment 27: The respondent argues 
that the three companies in the sample 
which did not respond should be 
excluded. Prismaflor apparently does 
not exist. All attempts to find it have 
been futile. The other two companies 
should be excluded because one (Rosal) 
made a one-time-only sale and the other 
(Paxti) no longer exports pompons to the 
United States. 

DOC Position: We disagree. In order 
to maintain the integrity of our random 
sample, we have included these three 
companies and used the best 
information available to determine 
whether they made sales at less than 
fair value. In addition, we have no 
information indicating that these 
companies experience is not 
representative of the overall Colombian 
experience in the production and export 
of fresh cut flowers. 

Comment 26: Floramerica argues that 
selling expenses deducted from 
exporter’s sales price must be offset by 
an allowance for indirect selling 
expenses incurred with respect to third 
country sales. 

DOC Position: We agree. We have 
taken a deduction in accordance with 
section 772(e) of the Act. 

Comment 29: Floramerica argues that 
sales by Caribbean Flowers should be 
excluded from the analysis of 
Floramerica’s sales. 

DOC Position: We agree. Floramerica 
is merely acting as a freight forwarder 
for the independent growers. In 
addition, the unrelated growers knew 
that the flowers were destined for the 
United States. Therefore, the 
appropriate respondents should be these 
unrelated growers. Since these growers 
are not part of our sample, we have 
excluded these flowers. 

Comment 30: Respondent argues that 
Floramerica group's constructed value 
for alstroemeria should reflect an 
amortization of propagation costs. 

DOC Position: We agree. During 
verification, propagation costs for 
alstroemeria were examined. In 
calculating constructed value for the 
final determination, these costs were 
amortized over the life of the plant. 

Comment 31: The respondent argues 
that the reporting of all maintenance 
costs under the selling, general and 
administrative expense classification 
does not change the constructed value 
for Floramerica. 

DOC Position: We reclassified the 
costs to their appropriate expense 
categories. 


Comment 32: The respondent 
contends that the materials and labor 
component of fabrication costs for 
Floramerica must be reduced by the 
materials and labor attributable to 
packing so that the calculations for 
general expense and profit are not 
flawed. 

DOC Position: We agree. As verified, 
packing expenses include the material 
and all expenses incidental to placing 
the merchandise in condition for 
shipment to the United States. 

Comment 33: Respondents argue that, 
for Flores de Cota, the Department 
should offset the short-term interest rate 
by the amount of annual depreciation 
during the period of investigation of the 
Colombian peso. 

DOC Position: We disagree. We do 
not make adjustments for gains or losses 
resulting from foreign currency hedging 
operations which are considered to be 
unrelated to the direct production of 
flowers. 

Comment 34: Respondents maintain 
that the Department should base the 
United States price for Flores de Cota on 
the dollar returns to Flores de Cota as 
verified in Colombia rather than on the 
verified dollar returns of the consignee. 

DOC Position: We agree. Since Flores 
de Cota is the exporter, it is his actual 
return that we need to examine to 
determine whether he is selling at less 
than fair value. 

Comment 35: Flores de Cota’s 
constructed value should reflect a 
realistic allocation of costs between 
alstroemeria and rose production. 

DOC Position: We agree. All costs 
were allocated based on relative area 
under cultivation, which we believe is 
appropriate. 

Comment 36: The respondent 
contends that Flores de Cota’s per unit 
constructed value is overstated by the 
inclusion of costs pertaining solely to 
rose production. 

DOC Position: We disagree. Costs 
associated with land determined during 
verification to be devoted solely to the 
production of roses were not allocated 
to alstroemeria. 

Comment 37: The respondent suggests 
that Flores de Cota's per-unit 
constructed value is overstated because 
the domestic revenue used to reduce the 
cost of production is understated in the 
company's submission. 

DOC Position: We disagree. The 
Department has subtracted from the cost 
of production the verified revenues of 
'‘culls” made by the company, which 
was larger than the amount in the 
original submission. 

Comment 36 Respondents argue that 
the Department should use all U.S. sales 
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as verified for Flores Generales despite 
the fact that two consignees never 
submitted responses. 

DOC Position: We agree. The sales 
made through the consignees who failed 
to respond were verified in Colombia to 
our satisfaction. 

Comment 39: The Department should 
offset Flores Generales’ and Uniflor’s 
cost of production by the full amount of 
the respondents domestic revenues even 
where these revenues were not 
documented. 

DOC Position: We disagree. Cost 
offsets for sale of non-export quality 
flowers in the home market by Flores 
Generales and Uniflor were based on 
verified information. This information 
included sales receipts for these flowers 
sold in the home market 

Comment 40: Respondents argue that 
the Department should exclude from all 
respondents’ U.S. sales those sales 
made by importers to street vendors. 

DOC Position: We agree. Most 
importers destroyed flowers which were 
no longer capable of being sold to their 
regular customers. These flowers were 
not included in our calculations. Some 
importers, rather than destroying those 
same types of flowers, sold them to 
street vendors. Therefore, for purposes 
of this investigation, where we had 
information we have excluded these 
sales from our calculation of U.S. price, 
since such flowers were not of “export 
quality.” 

Comment 41: Respondents argue that 
Aimer’s third-country sales are not an 
appropriate basis for calculating foreign 
market value. 

DOC Position: We disagree. While 
Aimer’s third-country sales were 
insufficient to serve as the basis of 
foreign market value during the first six 
months of the period of investigation, its 
third-country sales during the second six 
months of the period of investigation are 
sufficient. We therefore based foreign 
market value for the first six months on 
constructed value and used third- 
country sales in the second six months. 

Comment 42: Respondents argue that 
Uniflor should be excluded from the 
sample because it is atypical of other 
growers/exporters in that it purchases 
rather than grows the flowers it sells 
and because its flowers are not premium 
export quality. 

DOC Position: We disagree. The fact 
that Uniflor does not grow the flowers it 
exports does not warrant eliminating it 
from consideration. We were not able to 
verify that the flowers were of inferior 
quality. Furthermore, to remove Uniflor 
would bias the statistical sample we are 
using in this investigation. 


Comment 43: The Department should 
use Uniflor’s verified costs in calculating 
constructed value. 

DOC Position: We agree Constructed 
value was based on the repondent’s 
actual costs as adjusted. 

Comment 44: Respondents argue that 
Uniflor’s U.S. sales through one of its 
consignees should be excluded from 
U.S. sales. 

DOC Position: We disagree. Despite 
one consignee’s failure to pay Uniflor for 
its flowers, the sales through that 
consignee are, nevertheless,, still subject 
to investigation. 

Continuation of Suspension of 
Liquidation 

In accordance with section 733(d) of 
the Act, we are directing the U.S. 
Customs Service to continue to suspend 
liquidation of all entries of certain fresh 
cut flowers from Colombia that are 
entered, or withdrawn from warehouse, 
for consumption, on or after the date of 
publication of this notice in the Federal 
Register. The U.S. Customs Service shall 
require a cash deposit or the posting of a 
bond on all entries equal to the 
estimated weighted-average amount by 
which the foreign market value of the 
merchandise subject to this 
investigation exceeds the United States 
price as shown in the table below. The 
margins are as follows: 


Manufacturer / setter/exporter 


Weighted- 

average 

margin 

percentage, 

final 


Flores Esmeralda Lida._.... 

Flores Timana. Ltda__ 

Flores de Cota, Ltda... 

Cultivos del Canbe.... 

Fkxameoca. S A__ 

Jar dines de Colombia...______ 

Flores Del Rio, S.A.. 

Inversiooes Aimer. Ltda_ 

Fkxes Generales. Ltda.-... 

Flores La Pampa, Ltda... 

Universal de Fkxes. Ltda........ 

Royal Carnations. Ltda. w .... 

Inversiooes Paxti.-__...__ 

Productive et Rosal... 

Pnsmaflor....... . 

All Others ...... 


0 

0 

0 

052 
.52 
.52 
3.26 
9.09 
9 12 
33 69 
83 97 
83 97 
83.97 
83 97 
83 97 
3.53 


ITC Notification 

In accordance with section 735(d) of 
the Act, we have notified the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and business 
proprietary information in our files, 
provided the ITC confirms in writing 
that it will not disclose such information 
either publicly orunder an 
administrative protective order without 
the written consent of the Deputy 


Assistant Secretary for Import 
Administration. The ITC will determine 
whether these imports materially injure, 
or threaten material injury to, a U.S. 
industry within 45 days of the 
publication of this notice. If the ITC 
determines that material injury or threat 
of material injury does not exist, this 
proceeding will be terminated and all 
securities posted as a result of the 
suspension of liquidation will be 
refunded or cancelled. However, if the 
ITC determines that such injury does 
exist, we will issue an antidumping duty 
order directing Customs officers to 
assess an antidumping duty on fresh cut 
flowers from Colombia entered, or 
withdrawn from warehouse, for 
consumption on or after the suspension 
of liquidation, equal to the amount by 
which the foreign market value exceeds 
the United States price. 

This determination is being published 
pursuant to section 735(d) of the Act (19 
U.S.C. 1673d(d)). 

Paul Freedenberg, 

Assistant Secretary for Trade Administration, 
February 25,1987. 

[FR Doc. 87-4465 Filed 3-4-87; 8:45 am| 

BILLING CODE 3510-DS-M 


[A-223-602] 

Final Determination of Sales at Less 
Than Fair Value: Certain Fresh Cut 
Flowers From Costa Rica 

AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 
action: Notice. 

summary: We have determined that 
certain fresh cut flowers from Costa 
Rica are being, or are likely to be, sold 
in the United States at less than fair 
value, and have notified the U.S. 
International Trade Commission (ITC) 
of our determination. We have directed 
the U.S. Customs Service to continue to 
suspend the liquidation of all entries of 
certain fresh cut flowers that are 
entered, or withdrawn from warehouse, 
for consumption, on or after the date of 
publication of this notice, and to require 
a cash deposit or bond for each entry in 
an amount equal to the estimated 
dumping margin as described in the 
“Continuation of Suspension of 
Liquidation” section of this notice. 
EFFECTIVE DATE: March 5.1987. 

FOR FURTHER INFORMATION CONTACT: 
William E. Perry or John Brinkmann, 
Office of Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
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Avenue, NW., Washington, DC 20230; 
telephone (202) 377-0160 or (202) 377- 
3965. 

SUPPLEMENTARY INFORMATION: 

Final Determination 

We have determined that certain fresh 
cut flowers from Costa Rica are being, 
or are likely to be, sold in the United 
States at less than fair value, as 
provided in section 735d(a) of the Tariff 
Act of 1930, as amended (the Act) (19 
U.S.C. 1673(a)). We made fair value 
comparisons on sales of the class or 
kind of merchandise to the United States 
by the respondent during the period of 
investigation, June 1,1985 through May 
31,1986. Comparisons were based on 
United States price and foreign market 
value. Foreign market value was based 
on home market prices or third country 
prices. 

The weighted-average margin for the 
company investigated and all other 
companies is shown in the 
“Continuation of Suspension of 
Liquidation*’ section of this notice. 

Case History 

On May 21,1986. we received a 
petition in proper form filed by the 
Floral Trade Council of Davis, 

California. The petition was filed on 
behalf of the U.S. industry that grows 
certain fresh cut flowers. In compliance 
with the filing requirements of § 353.36 
of the Commerce Regulations (19 CFR 
353.36), the petition alleged that imports 
of the subject merchandise from Costa 
Rica are being, or are likely to be, sold 
in the United States at less than fair 
value within the meaning of section 731 
of the Tariff Act of 1930, as amended 
(the Act), and that these imports 
materially injure, or threaten material 
injury to, a U.S. industry. 

We determined that the petition 
contained sufficient grounds upon which 
to initiate an antidumping duty 
investigation. We initiated such an 
investigation on June 10,1988 (51 FR 
21948, June 17,1986), and notified the 
H C of our action. On July 7,1986, the 
ITC determined that there is a 
reasonable indication that imports of 
certain fresh cut flowers from Costa 
Rica materially injure a U.S. industry 
(USITC Pub. No. 1887). 

On July 16,1986, we presented an 
antidumping duty questionnaire to 
American Flower Corporation. This 
company accounts for at least 60 
percent of exports from Costa Rica of 
the subject merchandise to the United 
States. We requested a response in 30 
days. On August 11,1986. at the request 
of respondent, we granted an extension 
of the due date for the questionnaire 


response. On September 10, we received 
a response from the company. On 
October 1 and 10. we requested 
supplemental responses. We received 
supplemental responses on October 10 
and 16,1986. 

On October 28,1988, we made an 
affirmative preliminary determination 
(51 FR 39890, November 3,1986). 

We conducted verification in Miami, 
Florida on November 5 and 6,1986 and 
in San Jose, Costa Rica on November 
17-20,1986. On November 3,1986, we 
recieved a request from respondent to 
extend the due date of our final 
determination to 105 days after the date 
of the preliminary determination. On 
November 21,1986, pursuant to section 
735(a)(2)(A) of the Tariff Act of 1930, as 
amended, we extended the due date of 
our Final determination until no later 
than February 16,1987 (51 FR 43650, 
December 3,1986). 

On February 9,1987, respondent 
requested that the Department extend 
the Final determination to February 24, 
1987. On February 1,1987, the 
Department determined pursuant to 
section 735(a)(2)(A) of the Tariff Act of 
1930 to extend the due date of our final 
determination until no later than 
February 24,1987 (52 FR, 5477, February 
24,1987). Respondent requested another 
extension on February 20,1967. We 
granted that extension and postponed 
the final determination to February 25, 
1987. 

As required by the Act, we afforded 
interested parties an opportunity to 
submit written comments to address the 
issues arising in this investigation. A 
hearing was held on January 9,1987. 

Scope of Investigation 

The products covered by this 
investigation are fresh cut miniature 
(spray) carnations, currently provided 
for in item 192.17 of the Tariff Schedules 
of the United States (TSUS), and 
pompon chrysanthemums, and standard 
carnations currently provided for in item 
192.21 of the TSUS. 

Fair Value Comparisons 

In order to determine whether sales of 
the subject merchandise to the United 
States were made at less than fair value, 
we compared a per stem weighted- 
average monthly price of U.S. sales with 
a foreign market value based on a per 
stem six-month average of home market 
or third country prices. 

Section 620(a) of the Trade and Tariff 
Act of 1984 (19 U.S.C. 1677(f)(1)) 
expanded the discretionary use of 
sampling and averaging by the 
Department to include the determination 
of United States price or foreign market 
value, so long as the average is 


representative of the transactions under 
investigation. A combination of factors 
persuaded us to average U.S. sales in 
this investigation. 

In a situation, such as here, where 
there is a mass filing of petitions 
alleging the sale of the same products at 
less than fair value from a number of 
countries, the limited resources of the 
Department are severely taxed due to 
the statutory deadlines. Eight separate 
cases were Filed, some of them covering 
up to seven types of flowers. At the time 
of the preliminary determinations, the 
Department was confronted with over 
260.000 sales transactions in the United 
States of the fresh cut flowers from 
various countries under investigation. A 
decision to make fair value comparisons 
on a tran9action-by-transaction basis 
would present an onerous, perhaps 
impossible, burden on the Department in 
terms of data collection, verification, 
and analysis. Consequently, the 
Department exercised its broad 
discretion to average United States 
price, as authorized by the 1984 
amendment to the Act, in order to 
reduce the administrative burden and 
maximize efFicient use of limited 
resources, without loss of reasonable 
fairness in the results. 

Another factor in our determination is 
the need for consistency in our 
treatment of all the cut flowers 
investigations. Although the number of 
transactions varies among the countries 
being investigated, uniform application 
of the averaging methodology ensures 
that all countries are treated on the 
same basis. 

Moreover, because of the perishability 
of the product under investigation, we 
believe that averaging of the United 
States prices in this case contributes to 
a fairer and more representative 
measure of fair value. Because of this 
perishability, sellers may be faced with 
the choice of accepting whatever return 
they can obtain on certain sales or 
destroying the merchandise. Unlike non- 
perishable products, sellers cannot 
withhold their flowers from the market 
until they can obtain a higher price. 

Faced with investigating sales of a 
product that is perishable, the 
Department has three options. The first 
would be to disregard entirely the “end 
of the day” or “distress” sales that are 
taken in lieu of destroying the product. 
The second would be to perform a 
transaction-by-transaction comparison. 
Finally, the third approach would be to 
employ limited averaging of United 
States prices. 

Under the First approach, the 
Department would ignore the end of the 
day sales on the basis that such sales 
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are not representative of the sellers' 
behavior in the U.S. market. To do so, 
however, would completely overlook the 
fact that such sales do occur in the 
ordinary course of trade in this product. 
Moreover, any attempt to segregate end 
of the day sales from dumped sales 
would be fraught with difficulties. 
Therefore, we have rejected this 
approach. 

Under the second alternative, the 
Department would perform a 
transaction-by-transaction comparison. 
As noted above, the administrative 
burden imposed by a transaction-by¬ 
transaction comparison in these cases 
would be overwhelming. Moreover, 
given the Department s practice of 
treating non-dumped sales as having 
zero margins, even where the margins 
would be negative, this approach would 
give disproportionate weight to end of 
the day sales. In other words, a producer 
whose normal sales are at prices above 
fair value culd be found to be dumping 
solely because of these end of the day 
transactions. Again, we note that these 
sales arise only because of the 
perishability of the products under 
investigation. 

The final approach, limited averaging 
of United States prices, represents a 
balancing of the concerns raised by 
other approaches. It does not ignore the 
fact that such end of the day sales occur 
in the ordinary trade of this product. Nor 
does it assign disproportionate weight to 
these sales. Therefore, this comparison 
yields the most accurate basis for 
determining whether sales are at less 
than fair value and constitutes the most 
representative analysis of trading 
practices which involve perishable 
products. 

Finally, we note that well before 
passage of the Trade and Tariff Act of 
1984, the Department used its discretion 
to employ nontraditional methodology 
when circumstances dictated. In Certain 
Fresh Winter Vegetables From Mexico; 
Antidumping: Final Determination of 
Sales of Not Less Than Fair Value, 45 
FR 20512 (1980), we used economic 
sampling techniques involving averaging 
to determine U.S. price because of the 
wide fluctuations in price due to the 
perishability of the product, among other 
reasons. This decision was affirmed by 
the Court of International Trade in 
Southwest Florida Winter Vegetables 
Growers Association, v. United States, 7 
CIT 99, 584 F Supp. 10 (1984). The court 
noted that the Department has “broad 
flexibility" in administering the 
antidumping law. which it employed 
“with reasonable basis in fact reflecting 
the unique characteristic of perishability 
in the produce industry." Id. at 107-108. 


United States Price 

As provided in section 772(c) of the 
Act, we used the exporter's sales price 
of the subject merchandise to represent 
United States price, as all the 
merchandise was sold to unrelated 
purchasers after importation. From f.o.b. 
delivered exporter’s sales price, we 
made deductions, where appropriate, for 
brokerage and handling, return credits, 
air freight, box sales commissions, and 
credit expenses. 

We have determined not to make an 
adjustment to United States price 
pursuant to section 772(d)(1)(C) to 
reflect the value of Certificados de 
Abono Tributario (CATs) received on 
shipments to the United States. CATs 
are certificates issued by the 
government for use in paying future 
taxes. They are earned on export 
shipments and their value is tied to the 
value of the exports. They are not tax 
rebates. Therefore, we are not adjusting 
United States price to reflect the receipt 
of CATs. 

Because the Generalized System of 
Preferences is applicable to Costa Rican 
flowers, there was no United States duty 
charge to deduct. 

As noted in the “Fair Value 
Comparisons" section of this notice, we 
used monthly weighted-averages for 
United States price. We chose to use 
monthly averages rather than 
semiannual or annual averages because 
in many instances, the consignees in the 
United States reported sales on a 
monthly basis. For exporters in some 
countries, the only information available 
on United States sales is monthly totals. 
To be consistent, therefore, we used 
monthly averages in all the cut flower 
cases. 

Foreign Market Value 

For purposes of this investigation, the 
Department looked at an extended 
period of investigation of 12 months in 
order to compensate for the seasonality 
of flower production and sales. In 
calculating foreign market value, the 
period of investigation was broken into 
two six-month periods, in accordance 
with our standard practice. We are not 
persuaded to change that practice in this 
case, During each six-month period, if 
sales occurred in three months or more, 
then the weighted-average prices for the 
months with sales were used for the 
entire six-month period. When there 
were sales in two months or less, 
constructed values were used for 
months without sales. 

In accordance with section 773(a) of 
the Act, we calculated foreign market 
values for standard carnations and 
pompon chrysanthemums based on 


delivered, packed home market prices to I ? 
unrelated purchasers by American 
Flower Corporation. As American 
Flower Corporation had no reported 
sales of such or similar merchandise for I 
miniature carnations in the home 
market, we calculated foreign market 
value for miniature carnations based on 
third country, packed prices to unrelated I 
purchasers in Trinidad. 

Deductions were made, as 
appropriate, for inland freight, I ; 

brokerage and handling, and credit 
expenses in the home market or third 
country. We also deducted indirect 
selling expenses in the home market to I 
offset United States commissions in I 

accordance with § 353.15(C) of our I 

regulations. I 

In order to adjust for differences in I 
packing costs between the U.S. and I 

home and third country markets, we I 

subtracted home market packing and I 

added U.S. packing to foreign market I 

value. I 


For comparisons involving exporter ’9 
sales price transactions, when 
calculating foreign market value, we 
used the official exchange rate on the 
date of purchase pursuant to section 615 
of the 1984 Act. We followed section 615 
rather than $ 353.56(a)(2) of our 
regulations, as it supersedes that section 
of the regulations. Normally, we use 
certified daily exhange rates furnished 
by the Federal Reserve Bank of New 
York as the Official exhange rates, but 
no certified rates were available for 
Costa Rica. Therefore, in place of the 
official certified rate, we used the 
monthy exchange rates published by 
Bank America, London, as best 
information available. 


As provied in section 776(a) of the 
Act, we verified all information 
provided by respondent, using standard 
verification procedures, including 
examination of accounting records and 
original source documents containing 
relevant information on selected sales. 


Petitioner argues that the Department 
should not use monthly averages to 
determine United States prices for the 
final determination as it did for the 
preliminary determination. 

Further, it argues that the Department 
should not use three-month, six-month 
or annual averages as proposed by the 
respondent. It argues that the U9e of 
such averages for products whose prices 
fluctuate on a daily or weekly basis 


Currency Conversions 


Verification 


Petitioner’s Comments 

Petitioner's Comment 1 
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disguises dumping margins. Petitioner 
further contends that if the Department 
uses averages, the law restricts their use 
to instances in which the use of 
averaging does not distort the existence 
or amount of less than fair value sales 
and to situations involving large 
numbers of transactions, where a sale- 
by-sale analysis would impose an 
onerous burden on the Department. 
Petitioner maintains that both statute 
and administrative precedent preclude 
use of averaging in this case. If the 
Department uses averages for United 
States price, however, petitioner 
suggests use of daily averages during the 
winter and spring months and other 
months which had significant swings in 
unit prices. 

DOC Position 

We disagree. See the “Fair Value 
Comparison," United States Prices," and 
“Foreign Market Value" sections of this 

notice. 

Petitioner’s Comment 2 

Petitioner requests that if the 
Department uses the constructed value 
data in the petition as best information 
available to calculate foreign market 
value for miniature carnations, then the 
Department should use verified 
Colombian production costs to adjust 
Costa Rican costs in the petition. 

DOC Position 

The Department in its preliminary 
determination used constructed value 
based on production costs for 
Colombian growers because respondent 
did not provide the third country 
response data requested by the 
Department for miniature carnations. 
However, after the preliminary 
determination, the Department received 
a proper third country response for sales 
of miniature carnations to Trinidad. The 
data in that response has been verified. 
Since petitioner has not alleged that the 
third country sales are below the cost of 
production and we have determined that 
respondent’s third country response is 
adequate, Colombian production costs 
were not used in the final determination. 
Petitioner’s Comment 3 

Petitioner argues that there are 
numerous deficiencies in respondent's 
cost response and argues that these 
deficiencies should be corrected or the 
Department should use the best 
information available. 

DOC Position 

Since the Department determined that 
here were adequate sales in the home 
and the third country markets and it 
used those sales, not constructed value. 


to establish foreign market value. For 
this reason and because there is no 
allegation of sales below cost of 
production, this comment is not 
relevant. 

Petitioner’s Comment 4 

Petitioner argues that Costa Rican 
home market sales should not be used 
as a basis for foreign market value for 
the final determination. It states that the 
flowers sold in the home market are 
either not export quality flowers (culls), 
or, if export quality, are sold as distress 
sales and, as such, are not sold in the 
ordinary course of the trade. In 
particular, petitioner argues that the cut 
flowers sold in the Costa Rican market 
are not the same quality because the 
flower bunches sold in the Costa Rican 
market are a mixture of thin and thick 
stems, whereas the flowers sold in the 
United States have only thick stems. 
Petitioner further argues that the Costa 
Rican flowers have different colors than 
those sold in the United States. 

DOC Position 

The Department is satisfied that the 
cut flowers sold in the home market are 
such or similar merchandise to the 
export quality flowers sold by the 
grower in the United States. In reaching 
this determination, we examined 
internal company documents regarding 
classification and control of flowers sold 
in both markets, as well as observing 
the classification and packaging of 
flowers at the farms. 

There is also no justification for 
determining that these sales were not in 
the ordinary course of trade. Petitioner's 
arguments are not supported by § 353.3 
of our regulations, which states: "In 
determining the ordinary course of 
trade, conditions and practices which, 
for a reasonable time prior to the 
exportation of the merchandise which is 
the subject of an investigation, have 
been normal in the trade under 
consideration with respect to 
merchandise of the same class or kind 
shall be applicable." We have no 
evidence either from the petitioner or 
from the verification itself that the 
"conditions and practices" in Costa 
Rica prior to exportation, or at any 
time, were not in the ordinary course of 
trade for the Costa Rican market. 

With regard to stem size and color, 
the fact that certain cut flowers sold in 
the Costa Rican market may have 
thinner stems and different colors than 
those sold in the U.S. market does not 
indicate that they are of lower quality. 
Although U.S. consumers may prefer 
thicker stemmed flowers than Costa 
Rican consumers, there is no evidence 
that there is any objective quality 


difference between flowers with thick 
and thin stems. There is no evidence 
that the cut flowers sold in Costa Rica 
are of lower quality than those sold in 
the United States. Furthermore, sales of 
"culls", i.e., second or third quality 
flowers, have not been included in our 
Foreign Market Value calculation. 

Petitioner’s Comments 

Petitioner argues that respondent 
submitted substantial new information 
subsequent to verification, including 
information relating to sales to Trinidad 
on credit costs, level of trade and bad 
debt expenses. Petitioner argues that the 
Department cannot rely on this 
supplemental information because it has 
not been verified. 

DOC Position 

We disagree. All the information 
submitted after verification was merely 
recompilations of verified information 
already submitted and on the record of 
the investigation. 

Respondent's Comments 

Respondent’s Comment 1 

Respondent argues that the 
Department should average U.S. sales 
data, but argues that the Department 
should average on a six-month or yearly 
basis to better account for the 
seasonality of the sales. 

DOC Position 

We disagree. See the "Fair Value 
Comparison," United States Price," and 
"Foreign Market Value" sections of this 
notice. 

Respondent’s Comment 2 

Respondent argues that the foreign 
market value for pompons should be 
adjusted to account for the difference in 
weight and the number of stems in 
bunches sold in Costa Rica and the 
United States. 

DOC Position 

We disagree. We have determined 
that the unit of comparison is not 
bunches, but stems. Although consumers 
in the United States may prefer thick 
stems while Costa Rican consumers 
prefer thin stems, there is no evidence of 
any difference in the quality of the cut 
flowers sold in the two markets because 
of the differing bunch/stem weights. 

Since the unit of comparison is stems 
and not bunches and there is no 
difference in the quality of the flowers 
sold in the United States and Costa 
Rica, we have not made any difference 
in merchandise adjustments to account 
for the different weight of bunches. 
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Respondent *s Comment 3 

Respondent argues that foreign 
market value for miniature carnations 
should be based on constructed value 
rather than third country sales to 
Trinidad. Respondent argues that since 
the sales to Trinidad of miniature 
carnations constitute less than five 
percent of U.S. sales of all cut flowers 
subject to investigation and there 
Department had calculated one 
weighted-average margin for flowers 
from Costa Rica, third country sales of 
miniature carnations should not be used. 
Furthermore, by the third quarter of the 
investigative period, sales to Trinidad 
represented less than five percent of all 
U.S. sales of miniature carnations. 
Finally, sales to Trinidad were made at 
a different level of trade to retail florists 
rather than wholesalers. 

DOC Position 

Although the Department has a policy 
of relying on third country sales when 
they represent more than five percent of 
U.S. sales, neither the statute nor the 
regulations require a minimum quantity 
of third country sales in order to 
determine foreign market value. 
Therefore, the Department is not bound 
by the five percent figure. See Final 
Determination of Sales at Less Than 
Fair Value: Certain Dried Heavy Salted 
Codfish From Canada, 50 at 20820. 
Furthermore, the Department prefers to 
determine foreign market value based 
on third country sales rather than 
constructed value. 19 CFR 353.48(b). 

Moreover, when sales of miniature 
carnations to Trinidad are compared to 
U.S. sales of miniature carnations, they 
represent more than five percent of the 
U.S. sales of miniature carnations during 
the period of investigation. No other cut 
flowers would be considered “similar" 
to miniature carnations, within the 
meaning of section 771 (16) of the Act. 
Finally, the fact that, during one part of 
the period of investigation, sales to 
Trinidad dipped below five percent or 
the fact that sales may be at a different 
level of trade than sales to the United 
States does not outweigh the importance 
of relying on actual sale prices rather 
than constructed value to determine the 
less-than-fair value margin in this case. 

Respondent's Comment 4 

Respondent argues that if the 
Department calculates foreign market 
value for miniature carnation using this 
country sales a circumstance of sale 
adjustment must be made to account for 
bad debt incurred on for the sale of 
miniature carnations to two customers 
in Trinidad. 


DOC Position 

We agree. We consider bad debt, by 
its very nature, to be an indirect selling 
expense since, under generally accepted 
accounting principles, bad debt is 
recovered over time by future price 
increases. Therefore, we have made an 
adjustment for bad debt by including it 
as an indirect selling expense used to 
offset U.S. commissions. 

Respondent's Comment 5 

Respondent argues that the selling 
prices to Trinidad should be adjusted to 
account for the difference in credit terms 
in the sales in Trinidad, specifically the 
imputed cost of foregoing use of the 
money allocated to offset the bad debt 
during the period between the shipment 
of merchandise and the time when the 
bad debt was written off at the end of 
the investigative period. 

DOC Position 

We disagree. As noted in the DOC 
response to Respondent’s Comment 4, 
the bad debt itself was treated by the 
Department as an indirect selling 
expense used to offset United States 
commissions. Since this application 
“normalizes" the bad debt situation and 
no sales specific dates of payment were 
reported, we made an adjustment for 
credit costs to all third country sales 
using average payment terms where 
payment was made. 

Respondent's Comment 6 

Respondent argues that an amount 
equal to the commissions on U.S. sales 
should be deducted from foreign market 
value as a level of trade adjustment. 
Respondent argues that the sales to 
Trinidad were to retail florists, whereas 
the sales to the United States were 
made to U.S. wholesalers on a 
consignment basis for which respondent 
paid a commission. 

DOC Position 

We have made no level of trade 
adjustment. The respondent did not 
demonstrate that expenses incurred in 
selling to retailers in Trinidad would not 
have also been incurred in sales to 
wholesalers. The respondent has neither 
shown differences in pricing at different 
levels of trade in Trinidad nor shown 
what the differences in selling expenses 
would be for sales to different levels. 

Continuation of Suspension of 
Liquidation 

In accordance with section 733(d) of 
the Act. we are directing the U.S. 
Customs Service to continue to suspend 
liquidation of all entries of certain fresh 
cut flowers from Costa Rica that are 


entered, or withdrawn from warehouse, 
for consumption, on or after the date of 
publication of this notice in the Federal 
Register. The U.S. Customs Service shall 
require a cash deposit or the posting of a 
bond on all entries equal to the 
estimated weighted-average amount by 
which the foreign market value of the 
merchandise subject to this 
investigation exceeds the United States 
price as shown in the table below. 




Manufacturer i se#er / exports 

1 Him i0i 

margin 

percentage 

American Flower Corporation. 

074 

0.74 

All Others. 


ITC Notification 


In accordance with the section 735(d) 
of the Act, we have notified the ITC of 
our determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and business 
proprietary information in our files, 
provided the ITC confirms in writing 
that it will not disclose such information 
either publicly or under an 
administrative protective order without 
the written consent of the Deputy 
Assistant Secretary for Import 
Administration. The ITC will determine 
whether these imports materially injure, 
or threaten material injury to a U.S. 
industry within 45 days of the 
publication of this notice. If the ITC 
determines that material injury or threat 
of material injury does not exist, this 
proceeding will be terminated and all 
securities posted as a result of the 
suspension of liquidation will be 
refunded or cancelled. However, if the 
ITC determines that such injury does 
exist, we will issue an antidumping duty 
order directing Customs officers to 
assess an antidumping duty or fresh cut 
flowers from Costa Rica entered, or 
withdrawn from warehouse, for 
consumption on or after the suspension 
of liquidation, equal to the amount by 
which the foreign market value exceeds 
the United States price. 

This determination is being published 
pursuant to section 735(d) of the Act (19 
U.S.C. 1873d(dJ). 

Paul Freedenburg, 

Assistant Secretary for Trade Administration 
February 25,1987. 

[FR Doc. 87-4467 Filed 3-4-87; 8:45 ami 

BILLING COOC 3510-DS-M 
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National Bureau of Standards 
[Docket No. 70235-7035) 

National Voluntary Laboratory 
Accreditation Program; Construction 
Testing Services 

agency: National Bureau of Standards, 

Commerce. 

action: Notice. 

summary: (1) The National Bureau of 
Standards (NBS) announces 
establishment of a program to accredit 
laboratories that perform construction 
testing services under the procedures of 
the National Voluntary Laboratory 
Accreditation Program (NVLAP). 
Services include, but are not limited to, 
the testing of concrete, aggregates, 
cement, road and paving materials, soil 
and rock, and/or geotextiles. 
Laboratories interested in obtaining 
NVLAP accreditation may request an 
application from the Manager. 
Laboratory Accreditation, National 
Bureau of Standards. 

(2) The National Bureau of Standards 
will hold a public workshop, on April 21, 
1987, to provide interested parties an 
opportunity to participate in the 
development of the technical 
requirements for accreditation of 
laboratories for construction testing 
services. 

This notice is issued in accordance 
with para. 7.17 of the NVLAP Procedures 
(15 CFR Part 7}. 

dates: The workshop will be held on 
April 21,1987, from 9:00 a.m. to 4:30 p.m. 
Please notify Harvey W. Berger, 

Manager, Laboratory Accreditation by 
April 7,1987 if you plan to attend the 
workshop. 

Place: The workshop will be held in 
Lecture Room A, Administration 
Building 101, at the National Bureau of 
Standards, Gaithersburg. Maryland. 

FOR FURTHER INFORMATION CONTACT: 
Harvey W. Berger, Manager, Laboratory 
Accreditation, National Bureau of 
Standards, Admin. A531, Gaithersburg, 
MD 20899, (301) 975-4016. 
SUPPLEMENTARY INFORMATION: 
Background 

NVLAP establishes accreditation 
programs, for specified fields of testing, 
requested by public or private 
organizations, when the need for 
accreditation has been demonstrated. 

An accreditation program for 
laboratories that perform construction 
testing services was requested by STS 
Consultants Ltd. of Fairfax, VA. A 
Federal Register notice announcing the 
request and soliciting public comment 
was published on October 8,1985 (50 FR 


40987-40989) and a notice announcing 
extension of the comment period was 
published on January 3.1986 (51 FR 239). 

Based on comments received by NBS, 
there is a strong need for accreditation 
of laboratories that perform construction 
testing services. Support for 
establishment of an accreditation 
program, for that purpose, under NVLAP 
was provided by the Department of 
Housing and Urban Development, Corps 
of Engineers, Bureau of Reclamation, 
National Institute of Governmental 
Purchasing, International Coalition for 
Procurement Standards and others. 

NBS was requested to delay a 
decision on the need for the program 
pending the recommendation of a 
National Conference on the subject 
sponsored by the American Society for 
Standards and Materials (ASTM) 
Committees C-l and C-9, American 
Association of State Highway and 
Transportation Officials (AASHTO), 
American Council of Independent 
Laboratories, and Florida Concrete and 
Products Association. The Conference 
was held in May 1986 and recommended 
that NBS not proceed with 
establishment of the program without 
consultation and coordination between 
NBS and the Conference participants. A 
Federal Register notice was published 
on September 5,1986 (51 FR 31791- 
31792) announcing the indefinite 
postponement in the development of the 
accreditation program. 

Several discussions were held, 
between NBS and sponsors of the 
Conference, on establishment of a 
coordinated national system to offer 
accreditation to laboratories for 
construction services testing. NBS was 
informed in a letter, dated January 6, 
1987, that “The CCRL Executive Group 
and AMRL Administrative Task Group 
reached the conclusion that there does 
not appear to be sufficient common 
ground for the development of a 
national system for accreditation of 
construction materials testing 
laboratories at this time, but the 
dialogue should continue.” The letter 
further stated that “NVLAP should be 
released from any constraints on the 
promotion of their construction 
laboratory accreditation programs 
imposed on them as a result of the May 
1986 conference.” 

Application process 

Testing laboratories interested in 
acquiring accreditation under this 
program should contact the Manager, 
Laboratory Accreditation, at the address 
shown above. An application package 
including necessary forms, test method 
selection lists, fee schedules, and a 
handbook describing specific 


administrative and technical 
requirements for accreditation will be 
sent upon request. Other test methods, 
not included in the list, in any area of 
construction related testing may be 
added upon request. 

Workshop information 

The purpose of the workshop is to 
provide all interested persons with an 
opportunity to participate in the 
development of the technical 
requirements involved in the scope of 
accreditation to be offered to 
laboratories that may seek accreditation 
for construction testing services. 

The workshop will be an informal 
nonadversarial meeting. The presiding 
NBS chairman shall allocate the time 
available for discussion of each issue to 
be addressed, and exercise such 
authority as may be necessary to insure 
the equitable and efficient conduct of 
the workshop and to maintain order. 
Pertinent standards will be reviewed 
and recommended for inclusion in the 
accreditation program. 

This workshop will be open to the 
public. 

Documents in Public Record 

Summary minutes of the workshop 
will be prepared and made available for 
inspection and copying in the Freedom- 
of-Information Records Inspection 
Facility, Administration Building, Room 
E106, Gaithersburg, Maryland. 

Dated: February 25,1987. 

Finest Ambler, 

Director. 

[FR Doc. 87-4671 Filed 3-4-87; 8:45 am] 

BILLING COOE 3510-13-M 


COMMISSION ON EDUCATION OF THE 
DEAF 

Commission on Education of the Deaf; 
Seminars Regarding Identification of 
Needs; Education for the Deaf 

action: Notice of seminars with an 
invitation to participate in identification 
of needs in education of persons who 
are deaf. 

SUPAMARY: The Commission will conduct 
seminars to obtain views from 
interested parties. These seminars will 
be held in conjunction with committee 
meetings as well as the full Commission 
meeting, of which a notice is published 
elsewhere in this Notice. Participation 
by members of the public in the 
seminars is invited. Written comments 
and oral statements concerning current 
and future needs of persons who are 
deaf at all educational levels will 
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become part of the public record of the 
Commission. 

dates: The seminars will begin at 8:00 
a.m., March 17,1987 and continue 
through March 19.1987. Persons desiring 
to make statements at the seminars 
must submit five copies of a written text 
or summary of their statements to the 
following address to be received no 
later than March 13,1987: Commission 
on Education of the Deaf. GSA Regional 
Office Building. Room 6646, 7th and D 
Streets, SW., Washington, DC 20407. 
address: The meeting will be in the 
Bethesda Ramada, 8400 Wisconsin 
Avenue, Bethesda, Maryland 20814. The 
Commission seminars will be held in the 
Ambassador 1 Ballroom. The Committee 
on Precollege Programs will hold 
seminars in the Embassy I. The 
Committee on Postsecondary/Adult 
Programs will hold seminars in the 
Embassy II. 

FOR FURTHER INFORMATION CONTACT: 

For information about the seminars or 
the opportunity to make a presentation 
at the seminars, call or write Lisa 
Gorove, Commission on Education of 
the Deaf, GSA Regional Office Building, 
7th and D Streets SW.. Washington, DC 
20407; (202) 453-4353 (TDD) or (202) 453- 
4684 (voice). These are not toll-free 
numbers. 

SUPPLEMENTARY INFORMATION: The 

Commission on Education of the Deaf 
will conduct a three-day seminar to 
receive statements from interested 
parties concerning identification of 
educational needs of persons who are 
deaf which should be addressed by the 
Commission. On Tuesday, March 17th, a 
full Commission seminar will be held 
from 8:00 a.m. until 4:30 p.m. The 
purpose of the Commission seminar is to 
obtain general statements about the 
current status and needs of education of 
persons who are deaf. 

On Wednesday and Thursday, March 
18th and 19th. the Commission’s two 
standing committees will conduct 
separate seminars simultaneously to 
identify specific needs or issues relating 
to major issues that fall within their 
jurisdictions. 

The Committee on Precollege 
Programs will address issues relating to 
infant and early childhood education 
programs and elementary and 
secondary programs, Kendall 
Demonstration Elementary School 
(KDES) and Model Secondary School for 
the Deaf (MSSD). The Committee on 
Postsecondary and Adults Program will 
deal with issues relating to Federally 
supported postsecondary regional 
programs. Gallaudet University (GU), 
the National Technical Institute for the 
Deaf (NTID), and adult and continuing 


educational opportunities provided to 
individuals who are deaf. 

The seminars are open to the public. 
The invitation for participation is 
extended to all interested persons, 
including deaf students and adults; 
representatives of disability groups; 
representatives of professional 
associations working with people who 
are deaf; parents; teachers; private/ 
public school and program 
administrators; and representatives of 
educational agencies of Federal, State, 
and local governments. 

Background 

The Commission is established under 
section 301 of the Education of the Deaf 
Act of 1986, Pub. L. 99-371,100 Stat. 781, 
786-789 (20 U.S.C. 4341^1344). The 
Commission will study nine major 
issues relating to educational programs 
provided to persons who are deaf at all 
educational levels from infant and early 
childhood education to adult and 
continuing education. The study of each 
issue must include a description of 
findings and recommendations for 
action designed to address identified 
needs. 

The Commission must submit to the 
President and Congress a final report of 
its study and investigation together with 
recommendations including specific 
proposals for legislation, as the 
Commission deems advisable. The final 
report is due on February 4,1988. 

The Commission is charged by 
Congress to study the following issues: 

Issue 1: The degree to which 
appropriate postsecondary adult, and 
continuing educational opportunities are 
available to deaf individuals (section 
302(a)(1)(A)); 

Issue 2: The advisability of expanding 
the number of federally supported 
postsecondary regional educational 
programs which serve the deaf (section 
302(a)(1)(B)); 

Issue 3: The training and technical 
assistance needs of infant and early 
childhood education programs and 
elementary, secondary, postsecondary, 
adult, and continuing education 
programs which serve the deaf (section 
302(a)(1)(C)). 

Issue 4a: The effects of part B of the 
Education of the Handicapped Act upon 
availability and appropriateness of 
elementary/secondary educational 
opportunities (section 302(a)(l)(D)(i)); 

Issue 4b: The appropriateness of roles 
played by the KDES and MSSD (section 
302(a)(l)(D)(ii)). 

Issue 5: The role and impact of 
research, development, dissemination, 
and outreach activities conducted by 
GU and NTID in education of the deaf 
(section 302(a)(1)(E)). 


Issue 6: The degree to which the 
purposes of Part F of the Education of 
the Handicapped Act (relating to 
instructional media for the handicapped) 
are being carried out (section 
302(a)(1)(F). 

Issue 7: The problems associated with 
illiteracy among deaf individuals 
(section 302(a)(1)(G). 

Issue 8: Any other issues which the 
Commission determines will improve 
the quality of infant and early childhood 
education programs and elementary, 
secondary, postsecondary, adult, and 
continuing education provided to the 
deaf (section 302(a)(1)(H). 

Issue 9: Any other recommendations 
to improve the quality or increase cost 
effectiveness of providing the education 
of the deaf. 

Public Participation 

Interested parties who desire to make 
comments and statements at the 
seminars should call or write Lisa 
Gorove, Commission on Education of 
the Deaf, GSA Regional Office Building. 
7th and D Streets. SW., Washington, DC 
20407; (202) 453-4353 (TDD) or (202) 453- 
4684 (voice), not later than March 10, 
1987. These are not toll-free numbers. 

During the initial portion of the 
seminar, the person in charge of the 
seminar will review matters to be 
considered during the seminar. Then the 
Commission or committee will hear 
statements and hold discussions with 
the speakers. In limited circumstances, 
the speakers may exchange views with 
each other for the balance of the 
seminar. 

Oral statements should be limited to 
approximately ten minutes. Persons 
desiring to make statements must 
submit the written text or a summary of 
their statements to the Commission 
office to be received not later than 
March 13,1987, 5:00 p.m., E.S.T. Written 
statements can be of any length. 

The Commission reserves the right to 
impose further time limitations on all 
statements and further restrictions to 
avoid duplication of statements. 

The Commission is inviting all 
interested persons to submit comments 
on, or related to, the issues above as 
well as possible topics listed in the 
schedule below. Members of the general 
public who wish to express their interest 
by participating informally may do so by 
submitting one copy. All comments are 
given the same consideration, regardless 
of the number of copies submitted. 

We expressly invite all interested 
persons to offer their input on the issues 
as well as possible topics listed in the 
agenda below. The topics we are listing 
are not meant to be exhaustive. Rather, 
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they simply indicate areas of 
Commission concern. Therefore, 
information not directly responsive to 
these topics, but relevant to education of 
persons who are deaf, is welcome and 
invited. To facilitate staff review, each 
request for participation should clearly 
state the precise issue or topic being 
addressed. 

Further information regarding topics 
to be discussed and time allotted thereof 
can be obtained by a telephone call to 
Lisa Gorove at the telephone numbers 
given above. 

Proposed Schedule 

The proposed schedule for the 
Commission and committee seminars is 
as follows: Tuesday, March 17th, 8:00 
a.m. until 4:30 p.m., Ambassador 1 
Ballroom. 

Commission Seminar —Possible topics 
to be addressed: Priority needs and 
goals. Wednesday and Thursday, March 
18 and 19—Committee seminars 8:30 
a.m. until 5:00 p.m., Embassy 1 and II. 

Committee on Precollege Programs — 
Embassy I 

Wednesday morning seminar —The 
Education of the Handicapped Act 
(EHA) and its effects on educational 
programs provided to deaf students. 
Possible topics to be addressed: 
Appropriate education; availability of 
educational or related services, 
including support services; educational 
placements; effectiveness of mainstream 
programs for deaf children; generic 
approach to all disabilities vs. specific 
approach to deafness; least restrictive 
environment; parental preference for 
placement of their deaf children; and 
policies and procedures including 
standards and guidelines (Federal, State 
and local). 

Wednesday afternoon seminar —The 
Model Secondary School for the Deaf 
and the Kendall Demonstration 
Elementary School. Possible topics to be 
addressed: Appropriateness as role 
models; compliance with part B of the 
EHA; cost issues; development of 
curricula, instructional techniques, 
materials, and programs for teaching 
deaf students in classroom situations 
with hearing students; national advisory 
groups; residential and nonresidential 
programs; school performance; and 
technical assistance and outreach 
activities. 

Thursday morning seminar —Quality 
of education of the deaf. Possible topics 
to be addressed: Accreditation 
requirements for programs serving deaf 
students; minority group members’ 
access to programs and services; criteria 
for support services, model guidelines 
for different placements, deaf teachers 


as role models for deaf children, 
committees of concerned parents to 
monitor compliance with the EHA’s 
requirements by State educational 
agencies; opportunities for deaf students 
to participate in regular schools' 
extracurricular activities; technological 
advances; and career and vocational 
education programs. 

Thursday afternoon seminar — 
Training and technical assistance needs 
of infant/early childhood education, 
elementary and secondary programs. 
Possible topics to be addressed: Current 
teacher and administrator training and 
improvement (general, special, and 
deafness-specific; pre-service and in- 
service); effects of Pub. L 99-457 on 
infant and early childhood education 
programs; interpreter training programs; 
language development and planning 
programs; professional development; 
role of residential schools for the deaf as 
a resource center in assisting regular 
schools; speech and audiological 
programs; State and local certification 
requirements for teacher and 
interpreters; training programs for 
dormitory houseparents and counselors. 

Committee on Postsecondary/Adult 
Programs—Embassy ll 

Wednesday morning seminar —Cost- 
effectiveness and quality. Possible 
topics to be addressed: Endowment 
grants; effectiveness of Federal support; 
foreign students in Federally-supported 
programs; geographic mix of enrollment; 
GU’s Board of Trustees and NTID’s 
National Advisory Group; role of 
technology vis-a-vis quality and cost- 
effectiveness; role of US Department of 
Education’s liaison official in Federally 
funded programs. 

Wednesday afternoon seminar —Two 
issues. (1) Availability and 
appropriateness of postsecondary, adult, 
and continuing educational 
opportunities. Possible topics to be 
addressed: appropriateness; availability 
of opportunities; effects of section 504 
requirements upon educational 
opportunities; interpreting; support 
services, technology; transition; 
vocational education; and vocational 
rehabilitation. 

(2) Number of Federally supported 
postsecondary regional programs. 
Possible topics to be addressed: 
Expansion of support for postsecondary 
programs; more programs vs. more 
support for existing programs; 
permanent vs. temporary support; and 
wider allocation of current funding. 

Thursday morning seminar — 
Gallaudet University (GU) and National 
Technical Institute for the Deaf (NTID) 
and the roles and impact of their 
research, development, dissemination. 


and outreach activities in education of 
the deaf. Possible topics: Continuing 
education and undergraduate outreach; 
cost issues; development outcomes; 
information dissemination outcomes; 
interdigitation and cross-fertilization; 
relationship between GU and NTID: 
outreach outcomes; and research 
outcomes. 

Thursday afternoon seminar—Two 
issues. (1) Media services and captioned 
films program (Part F of the Education of 
the Handicapped Act). Possible topics to 
be addressed: Captioning of educational 
and theatrical films, and job training or 
vocational films/video tapes; Federal 
support for closed captioned television; 
decoders; impact of closed captioned 
programs on television; the National 
Captioning Institute and other vendors; 
potential uses of captioning; and open 
captioning. 

(2) Illiteracy. Possible topics to be 
addressed: Causes of illiteracy; 
continuing education; extent to which 
illiteracy eradication efforts help deaf 
persons; job opportunities; literacy 
definitions; statistics on illiteracy; and 
use of captioning or other technological 
devices by deaf persons who are 
illiterate. 

These seminars will be open to the 
public. Interpreters will be provided. If 
you need audio-loop systems or other 
special accommodations, please contact 
Lisa Gorove at the phone numbers given 
above, no later than March 10,1987, 5 
p.m., E.S.T. Records will be kept of the 
proceedings and will be available for 
public inspection at the office of the 
Commission on Education of the Deaf, 
GSA Regional Office Building, Room 
8646, 7th and D Streets, SW., 
Washington, DC. 

Pat Johanson, 

Staff Director. Commission on Education of 
the Deaf. 

February 27.1987. 

IFR Doc. 87-4626 Filed 3-4-87; 8:45 ami 

BILUNG COOE W20-SD-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

New Export Visa Arrangement for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in the Republic of 
Turkey 

March 2, 1987. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.0.11651 of March 31, 
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1972. as amended, has issued the 
directive published below to the 
Commissioner of Customs to be 
effective on March 15,1987. For further 
information contact Ann Fields, 
International Trade Specialist, Office of 
Textiles and Apparel, U.S. Department 
of Commerce, Washington. DC, (202) 
377—4212. 

Background 

Under the terms of the Bilateral 
Cotton and Man-Made Fiber Textile 
Agreement of October 18,1985, as 
amended and extended, and July 30 and 
August 1,1986, the Governments of the 
United States and the Republic of 
Turkey have exchanged letters 
establishing a new export visa 
arrangement on January 10,1987. 

Effective on March 15,1987, each 
commercial shipment of textiles or 
textile articles classifed in categories, 
part categories or merged categories, 
including Categories 300/301 (combed 
and carded cotton yam), 313 (cotton 
sheeting), 317 (cotton twill and sateen), 
317-S (cotton sateen), 319 (cotton duck), 
335 (cotton coats). 339 (cotton knit 
shirts). 340/640 (cotton and man-made 
fiber shirts, not knit), 340-Y/640-Y 
(cotton and man-made fiber shirts of 
yam-dyed fabric, not knit), 341 (cotton 
shirts and blouses, not knit), 341-Y 
(cotton shirts and blouses of yam-dyed 
fabric), 348 (cotton trousers, slacks and 
shorts), 384-T (cotton long trousers), 350 
(cotton dressing gowns). 361 (cotton 
sheets). 369-S (cotton shop towels). 604- 
A (plied acrylic yarn), 604-0 (other spun 
man-made fiber yam). 605-H (man¬ 
made fiber handknitting yam), exported 
from Turkey on and after March 15,1987 
must be accompanied by a valid and 
correct visa as described in the enclosed 
letter to the Commissioner of Customs. 
Merchandise imported for the personal 
use of the importer and not for resale, 
and properly marked commercial 
sample shipment valued at U.S. $250 or 
less do not require a visa for entry and 
shall not be charged to restraints. 

A list of authorizing officials is 
published as an enclosure to the letter to 
the Commissioner of Customs which 
follows this notice. 

Interested persons are advised to take 
all necessary steps to ensure that 
textiles and textile articles, produced or 
manufactured in Turkey and exported 
on and after March 15,1987, which are 
to be entered or withdrawn from 
warehouse for consumption in the 


United States will meet the 
requirements set forth in this notice. 
Ronald 1. Levin. 

Acting Chairman. Committee for the 
Implementation of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs, 

Department of the Treasury, Washington. DC 
20229 

March 2.1987. 

Dear Mr. Commissioner: Under the terms of 
section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20. 
1973, as further extended on July 31.1986; 
pursuant to the Bilateral Cotton and Man- 
Made Fiber Textile Agreements of October 
18,1985, as amended and extended, and July 
30 and August 1,1986, between the 
Governments of the United States and the 
Republic of Turkey; and in accordance with 
the provisions of Executive Order 11651 of 
March 3,1972, as amended, you are directed 
to prohibit, effective on March 15,1987, entry 
into the United Slates for consumption and 
withdrawal from warehouse for consumption 
of textiles and textile articles in categories, 
part categories or merged categories, 
including Categories 300/301, 313, 317, 1 317- 
S 2 * 319, 335, 339, 340/640, 340-Y/640-Y s . 341, 
341-Y, 4 5 348, 348-T 6 . 350. 361, 369-S «. 604- 
A 7 . 604-0 8 , and 605-H 9 . produced or 
manufactured in Turkey and exported on and 
after March 15.1987 from Turkey for which 
the Government of the Republic of Turkey 
has no! issued an appropriate visa. 

A visa must accompany all of the 
aforementioned textiles and textile articles. 

A circular stamped marking in blue ink will 
appear on the front of the original 
commercial invoice. The original visa shall 
not be stamped on the duplicate copies of the 
invoice. The original of the invoice with the 
original visa stamp will be required to enter 
the shipment into the United States of 
America, and duplicates may not be used for 
this purpose. The visa shall include a number 
in standard nine digit format, the signature of 


1 In Category 317, only TSUSA numbers 329-331, 
with statistical suffixes 51. 52. 83, 85. 89. 91 and 95. 

8 In Category 317, only TSUSA numbers 320-331. 
with statistical suffixes 50. 87 and 93. 

8 In Category 340/840. shirts and blouses of two 
or more colors in the warp and/or filling in TSUSA 
numbers 381.0522, .3132, .3142, .3152, .5500, .5610, 
.5625. .5637. .5660. .9535, .9547. and .9550. 

4 In category 341, on TSUSA numbers 384. 4608. 
.4610 and .4612. 

5 In Category 348. only TSUSA numbers 376.5440. 
384.0015. .0282. .0263, .0265. .0266, .0267, .0269. .0608. 
.0611. .0612, .0614, .0618, .0622, .0624, .0711, .0712. 
.0722, .0724, .0726. .0729. .0731. .0733, .0734. .0736. 
.0965, .2706. .2751. .3026. .3027, .3029, .3035. .3038. 
.3042, .3044. .3466. .4520. .4647. .4648, .4651. .4652. 
.4735. .4740. .4746. .4747. .4750, .4755, .4763, .4764. 
.4765, .4770. .4774, .4776. .5275. .5422, .5528. .7718. 
.7815, .9527. and 791.7420. 

• In Category 369, only TSUSA number 366.2840. 

7 In Category 604 only TSUSA number 310.5049. 

8 In Category 604. all TSUSA numbers except 
310.5049. 

• In Category 605. only TSUSA numbers 310.9310 
and 310.9320. 


an official from an authorized issuing 
authority, and the date on which the visa was 
issued. The visa number shall be nine digits 
and letters, beginning with one numeric digit 
for the last digit of the year in which the visa 
was issued, the two character alpha country 
code specified by the International 
Organization for Standardization (ISO), and a 
six digit numeric serial number identifying 
the shipment, e.g.. 7TR123450. 

A list of authorizing officials is published 
with this letter. 

The visa must not be accepted and entry 
must not be permitted if the shipment does 
not have a visa, or if the visa number, date or 
signature are missing, incorrect or illegible, or 
have been crossed out or altered in any way. 
The correct category(s), quantity(s) or unit(s) 
of quantity must be indicated as provided for 
in the U.S. Department of Commerce 
Correlation and in the U.S. Tariff Schedules 
of the United States Annotated (TSUSA). If 
the quantity indicated on the visa is less than 
that of the shipment, entry shall not be 
permitted. If the quantity indicated on the 
visa is more than that of the shipment, you 
shall permit entry for only the actual quantity 
in the shipment (and not the visa quantity) 
and you shall charge the actual quantity to 
the restraint level. If the visa is not 
acceptable then a new visa must be obtained 
from the Turkish Government or a visa 
waiver issued by the U.S. Department of 
Commerce at the request of the Turkish 
Government and presented to the U.S. 
Customs Service before any portion of the 
shipment will be released. The waiver, if 
used, only waives the requirement to present 
a visa with the shipment. It does not waive 
the quota requirement. If the visaed invoice is 
deficient, the U.S. Customs Service will not 
return the original document after entry, but 
will provide a certified copy of that visaed 
invoice for use in obtaining a new correct 
original visaed invoice or a visa waiver. 

Properly marked commercial shipments 
valued at U.S. $250 or less, and merchandise 
imported for the personal use of the importer 
and not for resale will not require a visa or 
exempt certification. You are further directed 
to permit entry into the United States for 
consumption and withdrawal from 
warehouse for consumption of designated 
shipments of textiles and textile articles, 
produced or manufactured in Turkey, 
notwithstanding the designated shipment or 
shipments do not fulfill the aforementioned 
visa requirements, whenever requested to do 
so in writing by the Chairman of the 
Committee for the Implementation of Textile 
Agreements. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13,1982 (47 
FR 55709), as amended on April 7.1983 (48 FR 
15175). May 3,1983 (48 FR 19924), December 
14,1983, (48 FR 55607), December 30,1983 (48 
FR 57584). April 4,1984 (49 FR 13397). June 28. 
1984 (49 FR 16622), July 16.1984 (49 FR 28754). 
November 9.1984 (49 FR 44782). and in 
Statistical Headnote 5. Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1987). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
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entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The actions taken with respect to the 
Government of the Republic of Turkey and 
with respect to imports of textiles and textile 
articles from Turkey have been determined 
by the Committee for the Implementation of 
Textile Agreements to involve foreign affairs 
functions of the United States. 

Therefore, these directions to the 
Commissioner of Customs, which are 
necessary for the implementation of such 
actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 
U.S.C. 553. This letter will be published in the 
Federal Register. 

Sincerely. 

Ronald I. Levin. 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
Enclosure. 

Authorizing Officials 

General Secretariat of Istanbul Textile and 
Apparel Exporters' Union 

Tuncer OGUN 
General Secretary 
Attila KUCUKKAYALAR 
Assistant General Secretary 
Sahap OZDEMIR 
Assistant General Secretary 

General secretariat of Ege Exporters * Unions 
Muzaffer COLPAN 
General Secretary 
Mustafa Hasim BOYACIOGLU 
Assistant Genera! Secretary 

General Secretariat of Antalya Exporters' 

Unions 

Mehmet SEVIM 
General Secretary 
Murain TASYUREK 
Chief of Licence Service 

General Secretariat of Akdeniz Exporters * 
Unions 

Cuner ALPTEKIN 
General Secretary 
Zubeyde OGUZCAN 
Assistant General Secretary 
Yiimaz DAYLAN 
Liaison Officer 

(FR Doc. 87-4669 Filed 3-4-67; 8:45 am| 
billing COD€ 3510-OR-M 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Intelligence Agency Scientific 
Advisory Committee; Closed Meeting 

agency: Defense Intelligence Scientific 
Advisory Committee. DOD. 
action: Notice of closed meeting. 

summary: Pursuant to the provisions of 
subsection (d) of section 10 of Rub. L. 
92-463. as amended by section 5 of Pub. 
L. 94-409. notice is hereby given that a 
closed meeting of a panel of the DIA 


Scientific Advisory Committee has been 
rescheduled from 23 February 1987 as 
follows: 

DATE: Monday. 6 April 1987. 9:00 a.m. to 
5:00 p.m. 

address: The DIAC. Bolling AFB. 
Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 

Colonel Durate A. Lopes. USAF. Acting 
Executive Secretary. DIA Scientific 
Advisory Committee, Washington. DC 
20340-1328 (202/373-4930). 
SUPPLEMENTARY INFORMATION: The 
entire meeting is devoted to the 
discussion of classified information as 
defined in section 552b(c)(l), Title 5, of 
the U.S. Code and therefore will be 
closed to the public. Subject matter will 
be used in a special study on 
intelligence support systems. 

Patricia H. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

March 2.1987. 

[FR Doc. 87-4681 Filed 3-4-87; 8:45 am] 

BILLING CODE 3510-01-M 


DEPARTMENT OF EDUCATION 

National Council on Vocational 
Education; Public Meeting 

agency: National Council on Vocational 
Education. 

action: Notice of public meeting of the 
council. 

summary: This notice sets forth the 
proposed agenda of a forthcoming 
meeting of the National Council on 
Vocational Education. It also describes 
the functions of the council. Notice of 
this meeting is required under section 
10(a)(2) of the Federal Advisory 
Committee Act, and is intended to notify 
the general public of its opportunity to 
attend. 

DATE: March 23,1987. 
address: Ramada Renaissance Hotel, 
1143 New Hampshire Ave., NW., 
Washington, DC 20037, (202) 775-0800. 
SUPPLEMENTARY INFORMATION: The 
National Council on Vocational 
Education is established under section 
431 of the Carl D. Perkins Vocational 
Education Act (20 U.S.C. 2431). The 
Council advises the President, Congress, 
and the Secretary of Education on: 

A. Effectiveness of the act in 
providing students with skills that meet 
needs of employers; 

B. Strategies for increasing 
cooperation between business and 
vocational education for training for 
new technologies; 

C. Practical approaches for retraining 
adult workers; 


D. Effective ways of providing access 
to information regarding market demand 
for skills; 

E. Vocational education needs of the 
handicapped and their level of 
participation in vocational programs; 

F. Implementation of the Jobs Training 
Partnership Act, and policies needed to 
build a coordinated capacity to train 
America’s work force. 

Agenda: The proposed agenda will 
include: Project Catalyst Follow-up. 
Committee Reports, Update from the 
Department of Education, Briefing on 
Current Programs, Other Council 
Business and Activities. 

Records are kept of the Council’s 
proceedings, and are available for 
public inspection at the office of the 
National Council on Vocational 
Education from 8:30 am to 4:30 pm at 
2000 L Street, NW., Suite 580, 
Washington, DC, 20036. 

FOR FURTHER INFORMATION CONTACT: 
Joyce L. Winterton at above address. 
Telephone (202) 634-6110. 

Signed at Washington, DC, on February 26, 
1987. 

Joyce L. Winterton 

Executive Director. 

Dated: February 27.1987. 

[FR Doc. 87-4604 Filed 3-4-67; 8:45 am) 

BILLING CODE 4000-01-M 


Office of Postsecondary Education 

PLUS and Supplemental Loans for 
Students Programs 

agency: Department of Education. 
action: Notice of SLS and PLUS Interest 
Rate for 1987. 

The Assistant Secretary for 
Postsecondary Education announces the 
interest rate for variable rate 
Supplemental Loans for Students and 
PLUS loans to be 10.03% for the calendar 
year 1987. The interest rate for these 
loans is provided for under section 
427A(c) of the Higher Education Act of 
1965 (the Act), as amended (Pub. L. 89- 
329). 

The Higher Education Amendments of 
1986 (Pub. L. 99-498) added a new 
section 428A to the Act to provide a new 
program of Supplemental Loans for 
Students (SLS). Graduate and 
professional students, and independent 
undergraduate students are eligible to 
borrow under the SLS Program. Public 
Law 99-498 also amended section 428B 
of the Act to limit eligibility under the 
PLUS Program to parent borrowers. 
Parents may borrow for either 
dependent undergraduate or dependent 
graduate and professional students. 
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The interest rate for SLS and PLUS 
Loans for periods of enrollment 
beginning before July 1 , 1987, continues 
to be 12 percent. The interest rate for 
SLS and PLUS loans for periods of 
enrollment beginning on or after July 1, 
1987. will be set each calendar year. 
PLUS and SLS loans also may be 
refinanced on or after January 1 , 1987, at 
the variable interest rate announced in 
this notice. 

Pursuant to section 427A(c) of the Act, 
the Assistant Secretary has determined 
the interest rate for variable-rate PLUS 
and SLS loans for calendar year 1987 in 
the following manner 
Step 1. By determining the average of 
the bond equivalent rates of the 91-day 
Treasury Bills auctioned during the 12 
months ending on November 30,1986 
(6.28 percent); and 

Step 2. By adding 3.75 percent to that 
average. 

FOR FURTHER INFORMATION CONTACT: 

Ralph B. Madden. Chief. Policy Section, 
Guaranteed Student Loan Branch, 
Division of Policy and Program 
Development, Department of Education 
on (202) 245-2475. 

(20 U.S.C. 1077a(c)) 

(Catalog of Federal Domestic Assistance No. 
94.032. Guaranteed Student Loan Program 
and PLUS Program) 

Dated: February 27.1987. 

C. Ronald Kimberling, 

Assistant Secretary for Postsecondary 
Education . 

[FR Doc. 87-4667 Filed 3-4-^87; 8:45 am| 

BILLING CODE 4000-01-** 


DEPARTMENT OF ENERGY 

Economic Regulatory Administration 
[ERA Docket No. 87-05-NG) 

Natural Gas Imports; Eastex Canadian, 
Inc.; Application to Import Natural Gas 
From Canada 

agency: Economic Regulatory 
Administration. Department of Energy. 
action: Notice of application for 
blanket authorization to import natural 
gas from Canada for short-term and spot 
sales. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice of receipt 
on January 27,1987, of the application of 
Eastex Canadian, Inc. (Eastex) for 
blanket authorization to import up to 150 
MMcf of Canadian natural gas a day 
and a maximum of 110 Bcf during a two- 
year term beginning on the date of the 
first delivery of import. The natural gas 
would be purchased from a variety of 


suppliers and would be sold in the U.S. 
on a short-term and spot market basis to 
such purchasers as local distribution 
companies, electric utilities, pipelines, 
and industrial and commercial end- 
users. Eastex would import the gas for 
its own account or as an agent for 
Candadian suppliers or U.S. purchasers. 
The firm intends to use existing facilities 
to transport the imported gas. and 
proposes to inform the ERA of the date 
of its first transaction, and to file 
quarterly reports to the ERA. The 
quarterly reports would be filed within 
30 days following each calendar quarter 
and would show the details of each 
transaction including parties, price, 
volume, transporters, term of the 
agreements, take-or-pay or make-up 
provisions, if any, points of entry, and 
markets served. 

The application was filed with the 
ERA pursuant to Section 3 of the Natural 
Gas Act and DOE Delegation Order No. 
0204-111. Protests, motions to intervene, 
notices of intervention, and written 
comments are invited. 
dates: Protests, motions to intervene, or 
notices of intervention, as applicable, 
and written comments are to be filed no 
later than April 6,1987. 

FOR FURTHER INFORMATION CONTACT: 
Larine A. Moore, Natural Gas Division, 
Economic Regulatory Administration, 
Forrestal Building, Room GA-076, 

1000 Independence Avenue, SW.. 
Washington, DC 20585, (202) 586-9478 
Diane Stubbs. Natural Gas and Mineral 
Leasing, Office of General Counsel, 
U.S. Department of Energy, Forrestal 
Building. Room 6E-042,1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586-6667 
SUPPLEMENTARY INFORMATION: The 
decision on this application will be 
made consistent with the DOE’s import 
policy guidelines, under which 
competitiveness of an import 
arrangement in the markets served is the 
primary consideration in determining 
whether it is in the public interest (49 FR 
6684, February 22,1984). Parties that 
may oppose this application should 
comment in their responses on the issue 
of competetiveness as set forth in the 
policy guidelines. The applicant has 
asserted that the import arrangement is 
competitive. Parties opposing the 
arrangement bear the burden of 
overcoming this assertion. 

Public Comment Procedures 

In response to this notice, any person 
may file a protest, motion to intervene, 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to this 
proceeding and to have written 


comments considered as a basis for any 
decision on the application must, 
however, file a motion to intervene or 
notice of intervention, as applicable. 

The filing of a protest with respect to 
this application will not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the appropriate procedural 
action to be taken on on the application. 
All protests, motions to intervene, 
notices of intervention, and written 
comments must meet the requirements 
that are specified by the regulations in 
10 CFR Part 590. They should be filed 
with the Natural Gas Division, Office of 
Fuels Programs, Economic Regulatory 
Administration, Room GA-076. RG-23, 
Forrestal Building. 100 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-9478. They must be filed no 
later than 4:30 p.m. April 6,1987. 

The Administrator intends to develop 
a decisional record on the application 
through responses to the notice by 
parties, including the parties' written 
comments and replies thereto. 
Additional procedures will be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided, 
such as additional written comments, an 
oral presentation, a conference, or trial- 
type hearing. Any request to file 
additional written comments should 
explain why they are necessary. Any 
request for an oral presentation should 
identify the substantial question of fact, 
law or policy at issue, show that it is 
material and relevant to a decision on 
the proceeding, and demonstrate why an 
oral presentation is needed. Any request 
for a conference should demonstrate 
why the conference would materially 
advance the proceeding. Any request for 
a trial-type hearing must show that there 
are factual issues genuinely in dispute 
that are relevant and material to a 
decision and that a trial-type hearing is 
necessary for a full and true disclosure 
of the facts. 

If an additional procedure is 
scheduled, the ERA will provide notice 
to all parties. If no party requests 
additional procedures, a final opinion 
and order may be issued based upon the 
official record, including the application 
and responses filed by parties pursuant 
to this notice, in accordance with 10 
CFR 590.316. 

A copy of Eastex’s application is 
available for inspection and copying in 
the Natural Gas Division Docket Room, 
GA-076, at the above address. The 
docket room is open between the hours 
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of 8:00 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holidays. 

Issued in Washington. DC. February 24. 
1987. 

Robert L. Davies, 

Director, Office of Fuels Programs, Economic 
Regulatory Administration. 

|FR Doc. 87-4630 Filed 3-4-87; 8:45 am] 

BILLING CODE 64S0-01-M 


| ERA Docket No. 87-03-NG1 

Natural Gas Imports; the Montana 
Power Co.; Application To Import 
Natural Gas From Canada 

agency; Economic Regulatory 
Administration, Department of Energy. 
action; Notice of application for 
blanket authorization to import natural 
gas from Canada. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice of receipt 
on January 20.1987. of the application of 
The Montana Power Company 
(Montana) for blanket authorization to 
import Canadian natural gas for use in 
its own system. Authorization is 
requested to import up to 5 Bcf per year 
of Canadian natural gas for a two-year 
term begining on the date of first 
delivery of the import. Montana plans to 
import the gas from various Canadian 
producers and exporters. An intrastate 
utility, Montana is already a long-term 
importer of natural gas. Montana 
intends to utilize existing pipeline 
facilities for the transportation of the 
volumes imported. Montana proposes to 
submit quarterly reports giving details of 
individual transactions within 30 days 
following each calendar quarter. 

The application was filed with the 
ERA pursuant to Section 3 of the Natural 
Gas Act and DOE Delegation Order No. 
0204-111. Protests, motions to intervene, 
notices of intervention, and written 
comments are invited. 
dates: Protests, motions to intervene, or 
notices of intervention, as applicable, 
and written comments are to be Filed no 
later than April 6,1987. 

FOR FURTHER INFORMATION CONTACT: 
Chuck Boehl, Natural Gas Division, 
Economic Regulatory Administration, 
Forrestal Building. Room GA-076, 

1000 Independence Avenue, SW., 
Washington, DC 20585, (202) 588-6050. 
Diane Stubbs. Natural Gas and Mineral 
Leasing, Office of General Counsel, 

U.S. Department of Energy, Forrestal 
Building, Room 6E-042.1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586-6667 
SUPPLEMENTARY INFORMATION: The 
decision on this application will be 


made consistent with the DOE’s gas 
import policy guidelines, under which 
competitiveness of an import 
arrangement in the markets served is the 
primary consideration in determining 
whether it is in the public interest (49 FR 
6684, February 22,1984). Parties that 
may oppose this application should 
comment in their responses on the issue 
of competitiveness as set forth in the 
policy guidelines. The applicant asserts 
that the import arrangement is 
competitive. Parties opposing the 
arrangement bear the burden of 
overcoming this assertion 

Public Comment Procedures 

In response to this notice, any person 
may file a protest, motion to intervene, 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to the 
proceeding and to have written 
comments considered as the basis for 
any decision on the application must, 
however, file a motion to intervene or 
notice of intervention, as applicable. 

The filing of a protest with respect to 
this application will not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the appropriate procedural 
action to be taken on the application. 

All protests, motions to intervene, 
notices of intervention, and written 
comments must meet the requirements 
that are specified by the regulations in 
10 CFR Part 590. They should be filed 
with the Natural Gas Division, Office of 
Fuels Programs, Economic Regulatory 
Administration, Room GA-070, RG-73, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 588-9478. They must be filed no 
later than 4:30 p.m. April 6,1987. 

The Administrator intends to develop 
a decisional record on the application 
through responses to the notice by 
parties, including the parties’ written 
comments and replies thereto. 

Additional procedures wil be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided, 
such as additional written comments, an 
oral presentation, a conference, or trial- 
type hearing. Any request for an oral 
presentation should identify the 
substantial question of fact, law or 
policy at issue, show that it is material 
and relevant to a decision on the 
proceeding, and demonstrate why an 
oral presentation is needed. Any 
requests for a conference should 
demonstrate why the conference would 
materially advance the proceeding. Any 


request for a trial-type hearing must 
show that there are factual issues 
genuinely in dispute that are relevant 
and material to a decision and that a 
trial-type hearing is necessary for a full 
and true disclosure of the facts. 

If an additional procedure is 
scheduled, the ERA will provide notice 
to all parties. If no party requests 
additional procedures, a final opinion 
and order may be issued based upon the 
offical record, including the application 
and responses filed by parties pursuant 
to this notice, in accordance with 10 
CFR 590.316. 

A copy of Montana’s application is 
available for inspection and copying in 
the Natural Gas Division Docket Room, 
GA-076. at the above address. The 
docket room is open between the hours 
of 8:00 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holidays. 

Issued in Washington. DC. February 26. 
1987 

Robert L. Davies, 

Director. Office of Fuels Programs, Economic 
Regulatory Administration. 

[FR Doc. 87-4631 Filed 3-4-87; 8:45 am| 

BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 

(Docket No. CI85-685-002] 

Exxon Corp.; Application 

March 2.1987. 

Take notice that on February 17,1987, 
Exxon Corporation (Exxon), of P.O. Box 
2180, Houston. Texas 77001, Filed an 
application for the Federal Energy 
Regulatory Commission (Commission) to 
grant, until March 31,1990, authority (a) 
to abandon temporarily sales for resale 
of Natural Gas Act (NGA) gas (including 
sections 102(d), 104,106(a), 107(c)(5), 

108, and 109) and which were previously 
certificated by the Commission, to the 
extent that such gas is released by 
purchasers pursuant to such conditions 
as may be imposed by the Commission, 
(b) to make sales for resale in interstate 
commerce of NGA gas (including 
sections 102(d), 104,106(a). 107(c)(5), 

108, and 109) (c) for pre-granted 
abandonment of certificated gas named 
in item (b), and (d) to waive filing 
requirements of § 154.94 of the 
Commission’s Regulations as to the gas 
sold under certiFicates granted in item 
(b). 

The authority sought herein would (1) 
extend for a period of three years the 
authorizations granted on March 28. 

1986 in Docket No. CI85-685-001, and 
expand the authorization to categories 
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of gas not covered in said docket; (2) 
provide pipelines with take-or-pay relief; 
(3) provide lower-cost gas to consumers; 
and (4) provide Exxon with additional 
market outlets for certain NGA gas 
priced in various NGPA categories. 

Any person desiring to be heard or or 
to make any protest with reference to 
said application should on or before 
March 16.1987, file with the Federal 
Energy Regulatory Commission. 
Washington, DC 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party in any 
proceeding herein must file a petition to 
intervene in accordance with the 
Commission s rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
to be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-4643 Filed 3-4-87: 8:45 am| 

BILLING CODE 6717-OI-M 


I Docket No. ER87-107-002) 

Idaho Power Co.; Filing 

March 2.1987. 

Take notice that on February 20.1987, 
Idaho Power Company (“Idaho Power”) 
of Boise, Idaho, submitted for filing as 
an initial rate schedule, the following 
Agreement, which has been executed by 
Idaho Power. Utah Power and Light 
Company (Utah) and Pacific Power and 
Light Company (“Pacific”): 

Transmission Facilities Agreement. 
Dated June 1.1974 Among Idaho. Power. 
Utah and Pacific. 

The 1974 Agreement provides for the 
construction, ownership and operation 
of transmission facilities between the 
Jim Bridger generating project in 
Wyoming and the eastern end of Idaho 
Power’s system, transmission benefits to 
all parties, and the integration of Utah’s 
system transmission plans for its Idaho 
service territory with the transmission 
facilities of Idaho and Pacific for the 
Bridger Project. 

Idaho Power states that the filing 
includes an amendment to Exhibit Al of 
the 1974 Agreement which removes the 
automatic rates of return adjustment 
provisions in compliance with a 


December 23,1986 Letter Order issued 
in Docket No. ER87-107-000. 

Idaho Power requests that the 
requirements of prior notice be waived 
for an effective date of June 1,1974. 

Idaho Power states that it has served 
copies of its filing on Utah, Pacific, and 
on the public utilities commissions of 
the states of California, Idaho, Montana, 
Oregon, Utah, Washington and 
Wyoming. 

Any person desiring to be heard or to 
protest this filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426 in accordance with Rules 211 
and 214 of the Commission’s rules of 
practice and procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before 
March 16,1987. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 87-4644 Filed 3-4-87: 8:45 am] 

BILLING CODE 6717-01-M 


I Docket No. RP87-29-0011 

Lawrenceburg Gas Transmission 
Corp.; Proposed Change in FERC Gas 
Tariff and Petition for Waiver of Filing 
Fee 

February 27,1987. 

Take notice that on February 19,1987, 
Lawrenceburg Gas Transmission 
Corporation (Lawrenceburg) tendered 
for filing Substitute Third Revised Sheet 
No. 17, Substitute Thirty-Sixth Revised 
Sheet No. 18 and Substitute Second 
Revised Sheet No. 19 to its FERC Gas 
Tariff, First Revised Volume No. 1 in 
compliance with the Commission’s order 
of January 29,1987. The proposed 
effective date for the sheets is February 
1,1987. 

In this same filing, Lawrenceburg 
petitions the Commission to waive the 
filing fee citing that it is suffering from a 
severe Financial hardship, as evidenced 
by its Income Statement for the 12 
months ended December 31.1986, which 
shows that Lawrenceburg has incurred 
an operating loss of $187,301 after taxes. 
In addition. Lawrenceburg states that it 
has already paid, $3,400 filing fees in 
connection with this filing for approval 
of a change other than in rate level. 


Lawrenceburg states that copies of its 
filing have been served upon its 
jurisdictional customers and interested 
state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NW., Washington. 
DC 20426, in accordance with Rules 214 
and 211 of the Commission’s rules of 
practice and procedure. All such 
motions or protests should be filed on or 
before March 6.1987. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 87-4645 Filed 3^1-87; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. ER85-596-0041 
New England Power Co.; Filing 

March 2,1987. 

Take notice that on February 6.1987, 
New England Power Company tendered 
for filing a compliance refund report in 
accordance with the Commission’s letter 
order issued December 23.1986 in 
Docket No. ER85-596-004. 

Any person desiring to be heard or to 
protest said Filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s rules of 
practice and procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before March 16. 
1987. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this Filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-4646 Filed 3-4-87: 8:45 am| 

BILLING CODE 6717-01-M 
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[Docket No. TA87-1-27-000, 0011 

North Penn Gas Co.; Proposed 
Changes in FERC G3s Tariff 

March 2.1987. 

Take notice that North Penn Gas 
Company (North Penn] on February 20, 
1987, tendered for filing proposed 
changes to its FERC Gas Tariff, First 
Revised Volume No. 1 pursuant to its 
PGA Clause for rates to be effective 
March 1,1987. 

Specifically, North Pennh as included 
in its semiannual PGA, to be effective 
March 1,1987, the following: 

1. A decrease in rates to reflect 
changes in Cost of Gas Purchased. 

2. A surcharge credit of 55.487* per 
Mcf resulting from amounts 
accumulated in the Unrecovered 
Purchased Gas Cost Account for the 
period July 1,1986 through December 31. 
1986; the jurisdictional portion of 
supplier refunds received by North Penn 
for the same six-month period; carrying 
charges computed in accordance with 
the Federal Energy Regulatory 
Commission’s (Commission) 

Regulations; and a carry-over balance 
from the surcharge credit effective for 
the period March 1,1986 through August 
31,1986. 

3. A TOP surcharge of 1.286* to 
recover North Penn’s funding of Take- 
or-Pay payments made to Tennessee 
Gas Pipeline Co. under procedures 
approved by the Commission in Docket 
No. RP83-8 et al, issued April 16,1985. 

As part of this filing, North Penn has 
also included Fifteenth Revised Sheet 
No. 15H which reflects no incremental 
pricing surcharges under Section 15 of 
the General Terms and Conditions of its 
tariff, and a revised index page to reflect 
its current tariff. 

North Penn respectively requests 
waiver of any of the Commission’s Rules 
and Regulations as may be required to 
permit this filing to become effective 
March 1,1987, as proposed. 

Copies of this letter of transmittal and 
all enclosures are being mailed to each 
of North Penn’s jurisdictional customers 
and interested State Commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission’s rules of 
practice and procedure (18 CFR 385.214, 
385.211). All such motions or protests 
should be filed on or before March 9, 
1987. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 


the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

jFR Doc. 87-4647 Filed 3-4-87: 8:45 am) 

BILLING COO€ 6717-01-M 


[ Docket No. CI86-429-001J 
Phillips Petroleum Co.; Application 

March 2,1987. 

Take notice that on February 11,1987, 
Phillips Petroleum Company (Phillips), 
of 990-G Plaza Office Building, 
Bartlesville, Oklahoma 74004, filed an 
application pursuant to Sections 4 and 7 
of the Natural Gas Act (NGA). and Parts 
154 and 157 of the Federal Energy 
Regulatory Commission’s Regulations 
for an extension of the Blanket Limited- 
Term Abandonment and Blanket 
Limited-Term Certificate Authorization 
issued in Docket No. CI86-429 for an 
additional period of two (2) years 
effective April 1,1987. 

On May 18,1986, Phillips filed with 
the Commission an application for 
blanklet limited-term abandonment and 
blanket limited-term sales certificate 
with pre-granted abandonment to 
enable Phillips and its joint interest 
owners to make sales for resale to 
willing and able purchasers or natural 
gas subject to the NGA and priced 
higher than the NGPA section 109 
ceiling price. The Commission issued its 
order on September 17,1986, permitting 
the blanket limited-term abandonment 
and sales certificate through March 31, 
1987, 36 FERC par. 61,327 (1986). 

Phillips requests a waiver of any and 
applicable orders, rules, regulations and 
reporting requirements issued by the 
Commission to the extent that they may 
be inconsistent with the authorizations 
sought herein, including the requirement 
for maintenance of rate schedules under 
Part 154 of the Commission's 
Regulations, the filing of blanket 
affidavits pursuant to §§ 154.94(h) and 
154.94(k) and Part 271. Phillips agrees to 
quarterly reporting requirement, if 
waiver of other filing requirements is 
granted. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before March 
17,1987, filed with the Federal Energy 
Regulatory Commission, Washington, 

DC 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 
385.211, 385.214). All protests filed with 


the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
in any proceeding herein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
to be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-4648 Filed 3-4-87: 8:45 am) 

BILLING COO£ 6717-01-M 


[Docket No. ER87-260-000) 

Public Service Company of New 
Mexico; Filing 

March 2,1987. 

Take notice that on February 20,1987, 
Public Service Company of New Mexico 
(PNM) tendered for filing statements of 
reasons for purposed termination of the 
Loop Flow Agreement (Agreement) 
between Arizona Public Service 
Company and the Western System 
Coordinating Councils, participants in 
PNM FERC Rate Schedule No. 54. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's rules of 
practice and procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before March 16, 
1987. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants-parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 87-4649 Filed 3-4-87; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. GP87-23-0001 

Royal Resources Exploration Inc. v. 
Pacific Gas and Electric Co.; Complaint 

March 2,1987. 

On January 13,1987, Royal Resources 
Exploration. Inc., filed with the Federal 
Energy Regulatory Commission a 
complaint against Pacific Gas and 
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Electric Co. (PG&E) pursuant to Rule 206 
of the Commission’s rules of practice 
and procedure. 1 Royal seeks return of a 
Btu refund it believes was erroneously 
paid to PG&E pursuant to Order No. 

399. 2 

The refund involved relates to certain 
producing properties located in Tulare 
Lake Field, Kings County, California, in 
which Royal is a working and royalty 
interest owner. According to the 
complaint, these properties were 
formerly operated by Husky Oil 
Company and the gas therefrom was 
sold to PG&E under a 1982 contract 
between Husky and PG&E. PG&E resells 
the gas to its customers in California. In 
June 1984 Husky was purchased by, and 
merged into Marathon Oil Company, 
and Marathon succeeded Husky as 
operator. Shortly thereafter, Marathon 
paid the Order No. 399 refund and billed 
the other working and royalty interest 
owners for their portions of the 
obligation. Royal paid the amount billed 
to it in February 1985. 

Royal now maintains that the refund 
was erroneously paid by Marathon and 
that in fact no Btu refunds were owed at 
all. In this connection, it states that the 
Btu content of the gas was considerably 
understated by PG&E during the refund 
period due to continuous errors in 
measurements, calculations, and 
assumptions by PG&E as to Btu content, 
and that because of this, the price paid 
for the gas by PG&E. based on the true 
Btu content, was less than the maximum 
lawful price applicable to the gas under 
the NGPA. 

Under Rules 206(b) 3 and 213(a) 4 * of the 
Commission's rules of practice and 
procedure, PG&E must file an answer to 
Royal's complaint with the Commission 
unless otherwise ordered by the 
Commission. Under Rule 213(e), any 
person failing to answer a complaint 
may be considered in default, and all 
relevant facts stated in such complaint 
may be deemed admitted. PG&E shall 
file its answer with the Commission not 
later than 30 days after publication of 
this notice in the Federal Register. 

Any person desiring to be heard or to 
protest this filing should file a motion to 


1 18 CFR 385.206 (1986). 

2 49 FR 37.735 (September 28.1984). FKRC Stats. 8 
Regs. (Regulations Preambles 1982-1985) |30.597. In 
Order No. 399. the Commission established refund 
procedures for charges for natural gas that 
exceeded NGPA ceilings as a result of Btu 
measurements based on the water vapor content of 
the gas "as delivered.” rather than on a water 
saturated basis. In so doing, the Commission was 
implementing the decision in Interstate Natural Gas 
Association of America v. Federal Energy 
Regulatory Commission, 716 F.2d 1 (D C. Cir. 1983), 
cert, dented. 465 U.S. 1108 (1984). 

2 18 CFR 365.206(b) (1986). 

4 18 CFR 385.213(a) (1986). 


intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NW., Washington. 
DC 20426, in accordance with Rules 
211 5 or 214 6 of the Commission’s rules 
of practice and procedure. Motions to 
intervene or protest should be filed not 
later than 30 days following publication 
of this notice in the Federal Register. All 
protests filed will be considered by the 
Commission but will not make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 87-4650 Filed 3^4-87; 8:45 am| 

BILLING CODE 6717-01-M 


(Docket Nos. ER86-714-001 et al.) 

The Washington Water Power 
Company et al.; Electric Rate and 
Corporate Regulation Filings 

February 26.1987. 

Take notice that the following filings 
have been made with the Commission: 

1. The Washington Water Power 
Company 

|Docket No. ER86-714-000) 

Take notice that on February' 17,1987, 
The Washington Water Power Company 
(Washington) tendered for filing copies 
of a second amendment to its original 
filing which was tendered on September 
22.1986 (Docket No. ER86-714-000) and 
amended by letter dated November 25, 
1986 (Docket No. ER86-714-001) of a 
Firm Capacity and Energy Agreement 
dated August 1,1986. with Puget Sound 
Power & Light Company. This second 
amendment to the filing clarifies rates in 
the potential Extension Term (July 1* 
1991-June 30,1993). 

Washington requests that the 
amendment to the filing be accepted and 
a filing date be assigned by the 
Commission. 

Comment date: March 13,1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Allegheny Power Service Corporation 

[Docket Nos. ER87-188-000. ER87-189. ER87- 
192-000. ER87-193-000, ER87-194-000, ER87- 
195-000, and ER87-196-000] 

Take notice that on February 17,1987, 
Allegheny Power Service Corporation 
(APS) tendered for filing additional 
information, at the Commission’s 
request, concerning various modification 


* 18 CFR 385.211 (1988). 

• 18 CFR 385.214 (1988). 


of APS Interconnection Agreement 
filings. 

Comment date: March 13.1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Cambridge Electric Light Company 

(Docket No. ER87-263-000) 

Take notice that on February 21,1987, 
Cambridge Electric Light Company 
(Cambridge) tendered for filing, 
pursuant to § 35.13 of the Commission’s 
regulations, a proposed Temporary Rate 
Adjustment affecting its wholesale 
service to the Municipal Light 
Department of the Town of Belmont. 
Massachusetts (Belmont), its only 
wholesale customer. Cambridge states 
that the Temporary Rate Adjustment is 
designated to permit Cambridge to 
recover from Belmont a portion of the 
amounts that Cambridge is charged by 
Canal Electric Company (Canal) to 
amortize Canal’s investment in an 
abandoned nuclear unit. Canal’s 
recovery of its investment in that unit is 
the subject of pending FERC Docket No. 
ER86-704-001. Cambridge has requested 
that the notice period provided by § 35.3 
of the Commission’s regulations be 
shortened to forty-six days and that the 
Temporary Rate Adjustment be 
suspended for one day, to April 11,1987, 
when Canal’s changes to Cambridge are 
to begin. 

Cambridge states that copies of the 
tendered filing have been served upon 
Belmont and the Massachusetts 
Department of Public Utilities. 

Comment date: March 13,1987, in 
accordance with Standard Paragraph E 
at the end of this document. 

4. Central Power and Light Company 

[Docket No. ER86-721-001) 

Take notice that on February 24.1987 
Central Power and Light Company 
(”CPL”) submitted for filing, in 
accordance with the Commission’s 
suspension order in this proceeding 
issued November 26,1986, two sets of 
revised Level B rates, one reflecting the 
deduction from rate base of 
accumulated deferred income taxes 
(“ADIT”) related to construction work in 
progress (“CWIP") and the second 
reflecting the deduction of CWIP-related 
ADIT from rate base and a 34% federal 
corporate income tax rate. Pusuant to 
the Commission’s suspension order, the 
first set of revised Level B rates will 
take effect May 1,1987. and remain in 
effect through June 30,1987. The second 
set of revised Level B rates will become 
effective July 1,1987. 

Copies of this filing have been served 
on all parties to this proceeding and on 
the Public Utility Commission of Texas. 
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Comment date: March 13,1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. El Paso Electric Company 

(Docket No. ER87-255-000] 

Take notice that on February 18,1987, 
El Paso Electric Company (EPE) 
tendered for filing a Notice of 
Cancellation of FERC Schedule No. 41, 
Loop Agreement between EPE and the 
Western Systems Coordinating Council 
(WSCC). 

EPE requests that effective sixty days 
from the date of this filing, April 12, 

1987, FERC Schedule No. 41 be 
terminated. 

Comment date: March 13,1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Montaup Electric Company 

(Docket No. ER85-106-004) 

Take notice that on February 17,1987, 
Montaup Electric Company (Montaup) 
tendered for filing compliance reports in 
support of credits issued to Montaup’s 
M-Rate customers, pursuant to article 1- 
2 of the subject Settlement Agreement. 
Montaup states that credits for the 
second adjustment period from March 1, 
1986 through December 31,1988, 
including interest accured through 
January 31.1987 were applied to M-Rate 
customers billings for the month of 
January 1987 on February 12.1987, 
Comment date: March 13.1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. The United Illuminating Company 

(Docket No. ER87-30-0021 
Take notice that on February 17,1987 
pursuant to the order of the Commission, 
The United Illuminating Company (“Ul”) 
tendered for filing amendments to its 

Part 12 Independent Consultants 

Name 


FERC Electric Tariff, Original Volume 
No. 1. The amendments will decrease 
the rates established by the Tariff. 

UI states that copies of this rate 
schedule have been mailed or delivered 
to parties on the official service list and 
the Connecticut Department of Public 
Utility Control. 

Ul further states that the filing is in 
accordance with section 35 of the 
Commission’s Regulations. 

Comment date: March 13,1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Virginia Electric and Power Company 

[Docket No. ER87-242-000] 

Take notice that on February 9,1987 
Virginia Electric and Power Company 
(the Company) tendered for filing a 
letter requesting that the revised 
contract between the Company and 
Southeastern Power Administration 
(SEPA) become effective February 1, 
1987 and that the Commission’s notice 
requirements be waived. 

Comment date: March 13,1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraph 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intevene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20428, in accordance with Rules 211 
and 214 of the Commission's rules of 
practice and procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment dale. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 


must filed motion to intervene. Copies of 
this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc. 87-4598 Filed 3-4-87; 8:45 am) 

BILLING CODE 6717-01-M 

Availability of Independent Consultant 
List 

March 2,1987. 

Since the promulgation in March 1981 
of the current Commission regulations 
regarding dam safety (18 CFR Part 12), 
the Commission s Staff has approved a 
number of independent consultants 
under § 12.31 of the Regulations. The 
following list of approved consultants 
that have conducted inspections and 
submitted acceptable reports has been 
compiled by the Staff. Although the list 
is not an all inclusive list, it does 
provide a partial listing of qualified 
consultants. If any consultant or 
consulting firm does not appear on the 
list, it should not be interpreted as 
indicating that they are not qualified as 
an independent consultant. It should be 
noted that the list does not currently 
include other consultants that may be 
qualified but that have not been 
retained by licensees or that may have 
recently been submitted for approval. 
The list will be updated periodically to 
include consultants that are approved in 
the future. If any party wishes to obtain 
an updated list, you should contact the 
Commission’s Public Reference Section, 
the Division of Inspections (Washington, 
DC) or the Regional Offices (Atlanta, 
New York, Chicago, Portland, or San 
Francisco). 

Kenneth F. Plumb, 

Secretary. 


Firm 


Address 


Anderson. Keith_ 

Ashton, WiHiam D. 

Bandy. Maonce S_ 

Berube, Paul L_ 

Besha. James A.... 

Bingham, George S. 

Bischoff, John_ 

Btobm. Harry L.. 

Bowes. Donald E_ 


Bryant. John H.. 

Comlorth, Derek H .. 
Com*, Charles F..... 

Cortnght. CJ _ 

Cnsp. R L . >._.... 

Davts, Alton. P Jr.„. 
Ehasz. Joseph L~~ 

r»e»d. Johnathan.. 

James K. 

Gordon. 8 B 


Gunwaldsen. Ralph W . 

Hartan. R.C.... 

Janson. Robed 0 __ 

Jones. Jack C_ 

Ke«y. Jack_ 

King. Kenneth 8_ 


Anderson and Kelly. Inc..... 

Ashton Associates. Inc.... 

Hensley ^Schmidt, me..... 

KJemscbmidt Associates..... 

James Sesha Associates, Consulting Engineers .,.. 
Chaa. T. Main Inc. 


6700 Emerald St. Boise. ID 83705. 

3432 Jersey Ridge Road. Davenport. IA 52807. 


Woodward-Clyde. Consultants . 

Bechtel CM. Inc .... 

R W. Beck and Associates. Inc.- 

Stone and Webster . 

Corntorth Consultants. Inc . 

Consulting Engineer 
Wahler 
N/A. 


Gootechmcal Engineers, lnc~ 
EBASCO Services. Inc... I 

Stone and Webster.. 

CH » M Hill.. 


Bertogar Geotechnical. Consultants . 


N/A„.. 

Harian, Miller. Tail Associates.. 

N/A ._.. 


Haas Engineering Co.- 

Anderson and Kelly, Inc_ 

Converse Consultants. 


216 W 8th St. Suite 400. Chattanooga, TN 37402 
75 Main St, P.O Bos 576. Pittshekt ME 04967 
1 Washington Square. Albany. NY 12205-5512. 

1800 SW 1st St. Portland, OR 97201 

1390 Market St. Suite 250. San Franosco. CA 94102. 

Fifty Beale St. P.O. Box 3965, San Franosco. CA 94119. 
Tower Bolding. 7th Ave at Olive Way. Seattle. WA 98101. 
P.O. Box 2325. Boston. MA 02107 
7440 SW Hunzlker Rd . Tigard. OR 97223. 

5113 Guy Place. SpnngfiekJ. VA 22151. 

P O Box 10023, Palo Alto, CA 94303 

422 Atwood Dove. Marietta. GA 

1017 Mam St. Winchester. MA 01890 

Two World Trade Center. New York. NY 10048 

Greenwood Plaza. P.O 5406, Denver. Co 80217. 

1600 SW Western BNd.. P O Box 428. Corvallis, OR 97339. 
4456 Black Avenue. Pleasanton. CA 94566 
42 Temple Roed. Wellesley. MA 02181 
1269 Howard St. San Franosco. CA 94103. 

East 315 High Drive. Spokane. WA 99203. 

150 South Wacker. Chicago. IL 60606 

6700 Emerald St. Boise, ID 63705 

101 Howard St. Surte A., San Francisco. CA 94105. 
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Name 

Firm 

Klaucke. Jeffrey T . .... .... 

MomsorvKnudsen. Engineers. Inc..... 

KJetrtschfTMdt. R Stevens ..... 

Ktomschrmdt Associates 

Koiigaard, Eric B. 

MomsorvKnudsen .... . . . . 

Koseatac. Simon A. 

MomsorvKnudsen ..-. 

LaGatta, Darnel P. 

Geotechnical Engineers, Inc .. ... 

Langbem. John A .„... 

Bechtel Civil, Inc........ 

Lawrence. John D ____ _ 

leps, Thomas M. 

Acres International Corp.... 

Thomas M Leps Inc.... 

Lou. Albert Y C. 

Hosey and Associates. Engineering Co 

Mekuna, Girma. ... - 

R W Beck and Associates. Inc... 

Monaco. ArxHlo F.... 

EBASCO Corp. 

Moody. Joe. R.. 

Benham-Hotway Power Group.... 

Passage. James T.. . 

Harza Engineering Co... 

Patrick. J G...._. 

N/A. 

Parry, C W. 

Wahier Associates. 

Pickeong, Charles W.. 

PoeflotJ.H..■ .. 

Rodda, Kenneth.. 

Gannett Fleming. Water Resources. Engineers. 
Inc. 

D'Appotoma Consulting. Engineers ....... 

Wahl or Associates .... 

Sanghera. Gurhakah___—...„.. 

Momson-Knudsen . 

Schench. Thomas E..-_ 


Sharma. R .P. 

M.K. Engineers. 

Shier, Paul. 

Stone and Webs’er .... .. 

Sison. Antomo X........ 

R W Beck and Associates. Inc...... 

Smith, E-S_—.1,— 

Momson-Knudsen __................___....__ 

Strassburger. Arthur G.. 

N/A.. .....,. 

Straubergs. Jams...._.. 

EBASCO Corp......... 

Swtger. W F .... 

N/A. ......... 

Taylor. Karl V..... 

Engineering Management. Inc (Now Bechtel Civil. 

Tucker. Richard.... .... .. 

Inc.). 

Chas T. Mam. Inc.............. 

Valera. Julo.... .... 

Earth Science Associates. 

Wallace, George......... 

Bovay Engr. Inc. 

WulH. Jack...... 

Wahier Associates. . 

Zurmuhlen. Frederick H....... 

Clough. Harbour and Associates. Engineers & 
Planners. 



Address 


50 Washington St., 9th Floor. Norwalk. CT 06854 
75 Main Street, P O. Box 576, Pittsfield, ME 04967. 

130 Howard St . San Franctsco. CA 94105 
50 Washington. Si. 9th Floor. Norwalk. CT 06854. 

1017 Main St.. Winchester. MA 01890 

Fifty Beale St.. PO. Box 3965, San Francisco. CA 94119. 

424 Main St.. Buffalo. NY 14202-3592. 

P.O. Box 2228, Monto Park. CA 94026. 

Northrop West Business Park. 2850 Northrop Way, Bellevue. WA 98006 
Tower Building. 7th Ave at Ohve Way. Seattle, WA 98101. 

Two World Trade Center. New York. NY 10048. 

5314 Sooth Yale. Tulsa. OK 74135. 

150 South Wacker, Chicago. IL 

1575 Kingswood Drive. Hillsborough. CA 94010, 

P O Box 10023. Palo Arto, CA 94303 
P.O Box 1963. Harrisburg. PA 17105. 

(Mr. PoeHot now works for Westmghouse). 

P.O. Box 10023. Palo Alto. CA 94303 
50 Washington. St. 9th Fllor. Norwalk. CT 06854. 

3915 Balsam St. Wheat Ridge, CO 80033. 

180 Howard St., San Francisco. CA 94105. 

P O. Box 2325. Boston. MA 02107 

Tower Budding. 7th Ave at Olive Way. Seattle. WA 98101. 

180 Howard St. San Francisco, CA 94105. 

420 Los Cerros Drive. Kentfietd. CA 94904 
Two World Trade Center. New York. NY 10048. 

Post Office Box 388. Buhl. ID 83316. 

Fifty Beale St. P.O. Box 5965. San Franctsco. CA 94119 

Prudential Center. Boston. M A 02199. 

701 Welch Road. Pato Alto. CA 94304 
East 808 Sprague Ave.. Spokane. WA 99202. 

P.O Box 10023. Pato Alio. CA 94303 
24 Aviation Road. Albany. NY 12205. 


|FR Doc. 87-4638 Filed £-4-87; fc45 am) 

BILLING CODE 6717-014* 


(Docket No. TA87-5-20-002) 

Algonquin Gas Transmission Co.; 
Proposed Changes in FERC Gas Tariff 

March 2,1987. 

Take notice that Algonquin Gas 
Transmission Company (“Algonquin**) 
on February 24,1987, tendered for Filing 
to its FERC Gas Tariff, Second Revised 
Volume No. 1 the following tariff sheets: 

Second Substitute Twelfth Revised 
Sheet No. 204, Substitute Thirteenth 
Revised Sheet No. 204. 

Algonquin states that the above 
mentioned tariff sheets are being filed 
pursuant to the provisions of section 7 of 
Algonquin’s Rate Schedule F-3 to reflect 
in its rates under Rate Schedule F-3 
changes in the underlying rates of its 
pipeline supplier National Fuel Gas 
Supply Corporation (“National Fuel”) as 
set forth in National Fuel’s Compliance 
filing in Docket No. RP86-136-001 and 
its revised semi-annual PGA Filing in 
Docket No. TA87-2-18-001. 

Algonquin requests that the 
Commission accept Second Substitute 
Twelfth Revised Sheet No. 204 and 
Substitute Thirteenth Revised Sheet No. 
204 to be effective January 1,1987 and 
February 1,1987, respectively, to 
coincide with the proposed effective 
date of National Fuel’s rate change. 


Algonquin notes that a copy of this 
filing is being served upon each affected 
party and interested state commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20428, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before March 9, 
1987. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this Filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 87-4639 Filed 3-4-87; 8:45 am) 

BILUNG COOE 6717-01-li 


(Docket No. GP87-17-000] 

ANR Pipeline Co. v. Samson 
Resources Co.; Complaint 

March 2.1987. 

Take notice that on December 19, 
1986, ANR Pipeline Company (ANR) 
filed with the Commission pursuant to 
§ 385.206 of the Commission’s 
regulations (Rule 206), a complaint 


against Samson Resources Company 
(Samson) alleging that Samson is 
charging or attempting to collect rates in 
excess of the applicable maximum 
lawful price set forth in Title 1 of the 
Natural Gas Policy Act of 1978 (NGPA). 

NAR states that it purchases natural 
gas from Samsom under several natural 
gas purchase contracts and that certain 
volumes of natural gas produced and 
sold under these contracts are subject to 
the maximum lawful price established 
by sections 104 or 108 of the NGPA. 
According to ANR, its gas purchase 
contracts with Samson contain take-or- 
pay clauses which obligate ANR to take 
a daily contract quantity based upon the 
amount of reserves committed under the 
agreement. If actual takes for any year 
are less than the aggregated average 
daily quantity required under the 
agreement, ANR must make a take-or- 
pay payment. Under the contracts ANR 
has an opportunity to make up the gas 
which it has paid for but not taken; 
however, the makeup must occur within 
five years of the year prepayments were 
made or the right is forfeited. 

ANR states that for reasons beyond 
its control including changes in federal 
and state regulations, which have 
caused a drastic decline in the price of 
competitive fuels and a vast oversupply 
of natural gas. it cannot purchase the 
quantities of gas speciFied in the 
contract and will likely be unable to do 
so for the foreseeable future. ANR has 
informed Samson of its position that 
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these unforeseen events constitute force 
majeure pursuant to the contract, 
thereby reducing or suspending the 
parties’ obligations thereunder. ANR 
states that Samson has nevertheless 
demanded payments and has brought 
suit in the United States District Court 
for the Northern District of Oklahoma to 
recover that take-or-pay deficiencies 
under the gas purchase contracts at 
issue. 

ANR contends that it has already paid 
the applicable maximum lawful price for 
all gas actually purchased from Samson 
under the contracts for the years 1984 
and 1985 and forward, and that in light 
of its inability to recoup the take-or-pay 
payments demanded by Samson, 
making further payments would result in 
Samson receiving amounts in excess of 
the applicable maximum lawful price for 
gas actually delivered. ANR requests 
that the Commission find that Samson’s 
demand for take-or-pay prepayments 
constitutes a demand for payments in 
excess of the maximum lawful price 
established under Title I of the NGPA 
and is therefore unlawful. In the 
alternative, ANR requests that the 
Commission determine that the 
provisions in the prepayments which 
require ANR to pay unrecoupable take- 
or-pay prepayments are unjust and 
unreasonable pursuant to sections 4 and 
5 of the Natural Gas Act. 

Any person desiring to be heard or to 
protest this complaint should file a 
motion to intervene or protest in 
accordance with Rules 211 and 214 of 
the Commission’s rules of practice and 
procedure. All motions to intervene or 
protest should be submitted to the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington. DC 20420, on or before 
April 1,1987. All protests will be 
considered by the Commission but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene in accordance with Rule 214. 
Copies of the petition filed in this 
proceeding are on file with the 
Commission and available for public 
inspection. 

Kenneth F. Plumb, 

Secretary 

1FR Doc. 87-4640 Filed 3-4-87; 8:45 am| 

BILLING CODE 6717-0141 


I Docket No. GP87-21-000J 

ANR Pipeline Co. v. Plains Resources 
Inc., Complaint 

March 2.1987. 

Take notice that on (anuary 7,1987, 


ANR Pipeline Company (ANR) filed 
with the Commission pursuant to 
§ 385.206 of the Commission’s 
regulations (Rule 206), a complaint 
against Plains Resources. Inc. (Plains) 
alleging that Plains is charging or 
attempting to collect rates in excess of 
the applicable maximum lawful price set 
forth in Title I of the Natural Gas Policy 
Act of 1978 (NGPA). 

ANR states that it purchases natural 
gas from Plains under two natural gas 
purchase contracts which are subject to 
the maximum lawful prices established 
by sections 103,106(a) and 108 or the 
NGPA. With the exception of gas 
classifed under section 103, the natural 
gas Plains sold to ANR under the 
contracts is also subject to the 
regulatory provisions of the Natural Gas 
Act (NGA). According to ANR, its gas 
purchase contracts with Plains contain 
take-or-pay clauses which obligate ANR 
to take an annual contract quantity of 
gas each year. If the actual takes are 
less than contract quantity. ANR must 
make a take-or-pay payment. Under the 
contracts ANR has an opportunity to 
make up the gas which it has paid for 
but not taken; however, the make up 
must occur within five years of the year 
prepayments were made or the right is 
forfeited. 

ANR states that for reasons beyond 
its control including changes in federal 
and state regulations, energy 
conservation, economic recession, and a 
worldwide glut of crude oil, it cannot 
purchase the quantities of gas specified 
in the contract and will likely be unable 
to do so for the foreseeable future. ANR 
has informed Plains that these 
unforeseen events constitute force 
majeure pursuant to the contract, 
thereby reducing or suspending the 
parties’ obligations thereunder. ANR 
states that Plains has nevertheless 
demanded payment and has brought suit 
in an Oklahoma state court to recover 
the take-or-pay deficiencies. 

ANR contends that it has already paid 
the applicable maximum lawful price for 
all gas actually purchased from Plains 
under the contracts for the years 1984- 
1985 and that in light of its inability to 
recoup the take-or-pay payments 
demanded by Plains, making further 
payments would result in Plains 
receiving amounts in excess of the 
applicable maximum lawful price for gas 
actually delivered. ANR requests that 
the Commission find that Plains’ 
demand for take-or-pay prepayments 
constitutes a demand for payments in 
excess of the maximum lawful price 
established under Title I of the NGPA 
and is therefore unlawful. In the 
alternative ANR requests that the 


Commission determine that the 
provisions in the contracts which 
require ANR to pay unrecoupable take- 
or-pay charges are unjust and 
unreasonable pursuant to sections 4 and 
5 of the Natural Gas Act. 

Any person desiring to be heard or to 
protest this complaint should file a 
motion to intervene or protest in 
accordance with Rules 214 or 211 of the 
Commission’s rules of practice and 
procedure. All motions to intervene or 
protests should be submitted to the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, on or before 
March 31,1987. All protests will be 
considered by the Commission but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene in accordance with Rule 214. 
Copies of the petition filed in this 
proceeding are on file with the 
Commission and available for public 
inspection. Plains’ answer to the 
complaint shall also be due on or before 
March 31,1987. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 87-4641 Filed 3-4-87; 8:45 am| 

BILLING CODE 6717-0141 


[Docket No. EL87-12-000] 

Connecticut Division of Consumer 
Counsel, et al.; Filing 

March 2,1987. 

In the matter of Connecticut Division of 
Consumer Counsel v. Connecticut Yankee 
Atomic Power Company. Yankee Atomic 
Electric Company. Maine Yankee Atomic 
Power Company and Vermont Yankee 
Nuclear Power Corporation. 

Take notice that on February 2,1987, 
Connecticut Division of Consumer 
Counsel (CDCC) tendered for filing a 
complaint, pursuant to Rule 206 of the 
Commission’s Rules of Practice and 
Procedure, against Connecticut Yankee 
Atomic Power Company, Yankee 
Atomic Electric Company, Maine 
Yankee Atomic Power Company and 
Vermont Yankee Nuclear Power 
Corporation. CDCC asserts that the rate 
of return on equity currently in effect for 
sales by the named companies to 
various utilities, including Northeast 
Utilities (NU) and thus to NU’s affilate, 
Connecticut Light and Power Company, 
should be lowered. CDCC requests that 
its complaint be set for hearing as soon 
as practicable. 

An person desiring to be heard or to 
protest said filing should file a motion to 
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intervene or protest with the Federal 
Energy Regulatory Commission, 025 
North Capitol Street, NW.. Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385,214). All such motions or protests 
should be filed on or before March 31, 
1987. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. Answers to the 
complaint shall also be due on or before 
March 31,1987. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 87-4842 Filed 3-1-87; 8:45 am) 

BILLING CODE 6717-01-M 


[Docket No. C187-310-0001 

Shell Offshore Inc. and Shell Western 
E&P Inc.; Application 

March 2,1987. 

Take notice that on February 13,1987. 
Shell Offshore. Inc. (SOI) and Shell 
Western E&P Inc. (SWEPI) (collectively, 
Shell), of P. O. Box 4684, Houston, Texas 
77210, filed an application pursuant to 
Sections 4 and 7 of the Natural Gas Act 
(NGA), 15 U.S.C. 717-71' 7 z, and Part 157 
of the Regulations (18 CFR 157) of the 
Federal Energy Regulatory Commission 
(Commission), for Order Permitting and 
Approving Limited-Term Abandonments 
and Granting Certificates. 

SOI and SWEPI are presently 
authorized to abandon certain sales of 
gas and to make sales of such gas for 
resale in interstate commerce pursuant 
to the Commission's Order Granting 
Extension of Limited-Term 
Abandonments and Blanket Sales 
Certificates, issued March 31.1986, in 
Docket Nos. CI85-651-001, et al. The 
authorization is limited to sales for 
resale of gas subject to the Natural Gas 
Act having an applicable ceiling price 
higher than the maximum lawful price 
under section 109 of the Natural Gas 
Policy Act of 1978 (NGPA). The 
authorization will expire on March 31. 
1907. 

Shell seeks an Order from the 
Commission: 

(A) Granting limited-term 
abandonment for all gas categories of 
gas subject to the Natural Gas Act 
owned by Shell or by other interest 
owners in the same well or reservoir 
covered by a Shell certificate to the 


extent such gas has been released by 
the purchaser. 

(B) Granting blanket authority to Shell 
to sell for resale the gas described in (A) 
above, with pre-granted authority to 
abandon each such sale at the end of the 
applicable term. 

(C) Waving those regulations which 
would require Shell to establish and 
maintain rate schedules under Part 154 
of the Commission’s regulations, and 

(D) Providing that the foregoing 
provisions of (A). (B) and (C) shall 
terminate on the third anniversary of the 
date of the Commission’s Order 
authorizing them. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before March 
17,1987, file with the Federal Energy 
Regulatory Commission, Washington, 

DC 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211, 385.214). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
in any proceeding herein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
to be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 87-4651 Filed 3-4-87; 8:45 am] 

BILLING CODE 6717-01-11 


[Docket No. RP81-38-012, et al.) 

Tennessee Gas Pipeline Co., et al.; 
Filing of Pipeline Refund Reports 

March 2.1987. 

Take notice that the pipelines listed in 
the Appendix hereto have submitted to 
the Commission for filing proposed 
refund reports. The date of filing and 
docket number are also shown on the 
Appendix. 

Any person wishing to do so may 
submit comments in writing concerning 
the subject refund reports. All such 
comments should be filed with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street. NE., 
Washington. DC 20426, on or before 
March 16,1987. Copies of the respective 


filings are on file with the Commission 
and available for public inspection. 
Kenneth F. Plumb. 

Secretary. 

Appendix 


Fifing 

date 

Company 

Docket No 

12-4-86 

Tennessee Gas Pipeline Co 

RP81-38-012 

1-5-87 

Colorado interstate Gas Co. 

RP85-95-007 

1-5-67 

National Fuel Gas Supply 
Corp. 

RP85-93-O03 

1-5-67 

Panhandle Eastern Pipe Line 
Co 

RP85-96-005 

1-5-87 

Trunkline Gas Co..™ --- 

RP85-77-004 

1-6-87 

Columbia Gas Transmission 
Corp 

RP85-91 -004 

1-12-67 

Transcontinental Gas Pipe 
Line Corp. 

RP85-78-003 

1-20-67 

Northwest Pipeline Corp. 

RP85-83-005 

1-30-67 

Arkla Energy Resources -- 

TA83-1-31-009 

2-12-87 

North Penn Gas Co. 

RP85-193-003 

2-13-87 

Vafley Gas Transmission. Inc... 

RP85-71-002 

2-20-87 

Umted Gas Pipe Line Co . 

RP85-90-006 


[FR Doc. 87-4652 Filed 3-4-87; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. TA87-2-42-0021 

Transwestern Pipeline Co.; Proposed 
Changes In FERC Gas Tariff 

March 2,1987. 

Take notice that Transwestern 
Pipeline Company (Transwestern) on 
February 20,1987 tendered for filing as 
part of the FERC Gas Tariff, Second 
Revised volume No. 1, the following 
tariff sheet: 2nd Revised Substitute 28th 
Revised Sheet No. 6. 

On November 26,1988, Transwestern 
filed in the above referenced docket 
Revised Substitute 28th Revised Sheet 
No. 6 to Transwestern’s FERC Gas 
Tariff. Second Revised Volume No. 1. 
The filing was made pursuant to 
Opinion No. 252 issued on September 29. 
1986 in Docket No. RP86-117-000 by the 
Federal Energy Regulatory Commission 
(Commission) approving Gas Research 
Institute’s (GRI) 1987 Research and 
Development Program and 1987-1991 
Five Year Plan. By order issued 
December 30,1986. the Commission 
approved, effective January 1,1987, 
Revised Substitute 28th Revised Sheet 
No. 6 reflecting a new GRI funding unit 
of 1.43 cents per dekatherm for 
Transwestem. 

Subsequent to issuance of that 
Commission order, Transwestem 
discovered it had inadvertently omitted 
the Production and Gathering Charge 
applicable to service provided under 
Rate Schedule FTS-l. The Production 
and Gathering Charge of $0.1687 per 
dekatherm applicable to service under 
Rate Schedule FTS-l was approved by 
Commission order issued February 14, 
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1986 in Docket No. RP85-175-000 which 
allowed Transwestem to place into 
effect, pending Commission approval of 
the Stipulation and Agreement (S&A) 
filed in the same docket, on an interim 
basis, settlement rates and tariff sheets 
on February 1,1986. By order issued 
January 28,1987. the Commission 
approved the S&A filed in Docket No. 
RP85-175-000. 

The sole purpose of this filing is to 
reflect the Production and Gathering 
Charge on the above referenced tariff 
sheet as previously approved by the 
Commission. No other changes are being 
made in this filing. 

The proposed effective date is January 
1,1987, the date previously approved by 
the Commission in its order issued in 
Docket No. RP86-117-000. 

Copies of the filing were served on 
Transwestem’s jurisdictional customers 
and interested state commissisons. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be file on or 
before March 9,1987. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 87-4653 Filed 3-4-87; 8:45 am] 

BILLING COOt 6717—01—M 


I Docket No. ER87-258-000] 

Utah Power & Light Co.; Filing 

March 2.1987. 

Take notice that on February 20.1987, 
Utah Power & Light Company (UP&L) 
submitted for filing a Transmission 
Service Agreement and an 
Interconnected Operation Agreement for 
wheeling services to be provided to the 
city of Provo, Utah. The Transmission 
Service Agreement provides for the firm 
delivery of UMPA resource power from 
the Company’s Mona Substation to 
Provo and for the firm delivery of UMPA 
resource power from Provo to the 
Company’s Mona Sustation. It 
additionally provides for the non-firm 
delivery of UMPA resource power from 
other available Company points of 


interconnection to Provo in the event 
Provo is unable to deliver at Mona its 
UMPA resource power which is located 
outside the Company’s system. 

UP&L requests that the agreements be 
made effective either on the date they 
are accepted for filing in accordance 
with the terms of the contracts, or on the 
date service is requested by Provo, 
whichever occurs first. In the latter 
event, the Company requests a waiver 
of the Commission’s notice requirements 
as provided in 18 CFR 35.11. 

Copies have been served upon Provo 
and the Utah Public Service 
Commission. 

Any person desiring to be heard or to 
protest this filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE„ Washington, 
DC 20426 in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before 
March 16,1987. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-4654 Filed 3-4-87; 8:45 am] 

BILLING CODE 4717-0141 


[Docket No. RP86-71-003] 

Valley Gas Transmission, Inc., 
Compliance Filing 

February 27,1987. 

Take notice that on February 19,1987, 
Valley Gas Transmission, Inc. 
(’’Valley”), P.O. Box 32999. San Antonio, 
Texas 78216, tendered for filing the 
following tariff sheets: 

Original Volume No. 1 

Substitute Thirty-Third Revised Sheet 
No. 2A 

Substitute Thirty-Fourth Revised Sheet 
No. 2A 

Third Revised Sheet No. 176 

Original Volume No. 2 

First Revised Sheet No. 1 
Original Sheet No. 2 
Substitute Sixth Revised Sheet No. 10 
Substitute Seventh Revised Sheet No. 10 
Original Sheet Nos. 43 through 49 
Substitute Original Sheet No. 50 


Original Sheet Nos. 51 through 83 

Valley states that the above-listed 
tariff sheets are submitted in compliance 
with Article IV of the settlement 
approved in the above-captioned docket 
by Commission order dated January 21, 
1987. Valley further states that a copy of 
its filing has been served on all parties 
in this docket. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with §§ 385.214 
and 385.211 of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 and 385.211). All such motions or 
protests should be filed on or before 
March 6.1987. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-4655 Filed 3-4-87;8:45am] 

BILLING CODE 6717-01-M 


[Docket No. RP87-40-000] 

Western Transmission Corp.; Tariff 
Filing 

February 27,1987. 

Take notice that on February 18,1987, 
Western Transmission Corporation 
(Western) tendered for filing original 
tariff sheets to its FERC Gas Tariff, 
Original Volume No. 1. Western has 
filed Original Sheet Nos. 4-A and 4-B to 
set out its applicable rates for firm 
transportation service, and Original 
Sheet Nos. 4—C and 4-D to set out its 
applicable rates for interruptible 
transportation service. 

Western requests waiver of § 284.7(a) 
of the Commission’s regulations 
requiring the establishing of rates prior 
to the commencement of service so that 
the tendered sheets may become 
effective as of December 18,1986. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
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before March 6.1987. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-4656 Filed 3-4-87; 8:45 am] 

BILLING CODC 6717-01-M 


Office of Hearings and Appeals 

Cases Filed With the Office of 
Hearings and Appeals; Week of 
January 9 Through January 16,1987 

During the Week of January 9 through 
January 16.1987, the applications for 
exception or other relief listed in the 
Appendix to this Notice were filed with 
the Office of Hearings and Appeals of 
the Department of Energy. 

Under DOE procedural regulations, 10 
CFR Part 205, any person who will be 
aggrieved by the DOE action sought in 


these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington. DC 20585. 

George B. Breznay, 

Director. Office of Hearings and Appeals. 
February 25.1987 


List of Cases Received by the Office of Hearings and Appeals 


(Week of January 9 through January 16, 1987] 


Date 

Name and location of applicant 

Casa No 

Type of Submission 

Jan 9. 1967___ 

Texaco. Inc. Washington. DC 

KRO-0021 

Motion tor discovery II granted: Discovery would be granted to Texaco Inc 
regarding the Economic Regulatory Administration's recalculation of certain 



Jan. 12. 1907_ 

Senco Mwketing, Irving, TX. .„.... 

KEE-0111 

overcharges that were remanded m the Remedial Order issued to the firm on 
August 7. 1988 (Case No. DRO-0199) 

Exception to the reporting requirements. If granted: Senco Marketing would not 
be required to file Form EIA-782-B, "Resellers'/Retailers* Monthly Petroleum 
Products Sales Report 

Exception to the reporting requirements II granted: Morgan Oil Company would 
not be required to file Form EIA-782-B. Resetters’/RetaHers' Monthly Petrole 
urn Products Sales Report." 

Exception to the reporting requirements If granted: Pickett OH Company Inc 
would not be required to file Form EIA-782-B, ’ Resellers'/Retailers* Monthly 
Petroleum Products Sale Report." 

Jan 13. 1907 _ 

Jan 13. 1987 ... 

Morgan Oil Company. Cullman. AL. 

Pickett Oil Company, Inc., Sheridan, IN.._,....*. . 

KEE-0112 

KEE-0113 




Refund Applications Received 


(Week of Jan. 9 to Jan. 16. 1987] 


Date 

received 

Name of refund proceeding/ 
name of refund applicant 

Case No. 

01/09/87 

Amoco/Nebraska.... 

R02S1-353 

01/16/87 

Marathon/Tiskilwa OH Co. 

RF250-2692 

01/16/87 

Marathon/TisJufwa OH Co.— 

RF250-2691 

01/16/87 

Marathon/Weekley OH Co.. 
Inc.. 

RF250-2693 

01/20/87 

Marathoo/Bills Marathon 

Service 

RF250-2694 

01/20/87 

Mobil/Hertz Corp. 

RF225-10558 

01/16/87 

Ferrek/Fred G. McKenzie Co.. 

RF273-4 

01/20/87 

Petrolane- Lomita / Permian 
Petroleum Co. 

RF208-14 

01/20/87 

Lockheed/Hawaiian Airlines, 
Inc. 

RF269-20 

01/20/07 

Lockheed/Trans Work Air¬ 
lines. Inc. 

RF260-21 

01/16/87 

Wisconsin Department of 
Transportation. 

RF272-350 

01/16/87 

Midwest Continental. Inc. 

RF272-351 

01/20/87 

Wolvenne Power Supply Co¬ 
operative. 

RF272-352 

01/20/67 

Army Trucking Co., fnc. 

RF262-353 

01/16/87 

Eschbach Bus Service......- 

RF270-2466 

01/20/87 

LaGiona/RusseS Petroleum 
Corp 

RF2B3-28 

01/00/87 

Getty OH Refund Applica¬ 

RF265-99 

to 

01/16/87 

tions Received. 

through 

RF265-221 

01/15/87 

Thrifty Stations. 

RF259-25 

01/15/87 

HarokJ O Pittman.. 

RF259-26 

01/14/87 

Oxford Area Community 
School 

RF272-340 

01/15/87 

Basin Electric Power Corp.. 

RF272-349 

01/15/87 

Fulton industrial Guff Service . 

RF40-3632 

01/14/87 

Aircal Inc....... 

RF269-12 

01/14/87 

Canadian Pacific Airlines. 

RF 269-13 

01/14/87 

Continental Arlmes. Inc.. 

RF269-14 

01/14/87 

Eastern Air Lines. Inc.- 

RF269-15 

01/14/87 

Federal Express Corp...- 

RF269-16 

01/14/87 

Pacific Southwest Airlines. 

RF269-17 

01/14/87 

Western Air Lines. Inc .. 

RF269-18 

01/14/87 

United Ax Lines. Inc.. 

RF269-19 

01/12/07 

Dixon Brothers. Inc... 

RF220-474 

01/12/87 

Sfroehmann Bakers. Inc.. 

RF272-343 

01/12/87 

J. H Rudolph & Co., Inc_ 

RF272-344 


Refund Applications Received—Continued 


(Week of Jan. 9 to Jan. 16. 1987] 


Dale 

received 

Name of refund proceeding/ 
name of refund applicant 

Case No. 

01/12/87 

01/12/87 

United Power Association. 

Lane Transit District. 

RF272-345 

RF272-346 

01/13/87 

01/12/87 

Farmington Public Schools. 

Kennem r. WdQOOO. 

RF272-347 

RF259-22 

01/12/87 

Ed Smith.... 

RF259-23 

01/12/87 

Ferguson Gas Co. 

RF259-24 

01/12/87 

Douglas Aircraft Co. 

RF269-11 

01/12/87 

Jolty Road Marathon. 

RF250-2686 

01/13/87 

Frank Abbott. 

RF250-2687 

01/12/87 

Frank Abbott____ 

RF250-2688 

01/13/87 

Richard A Van Handel. 

RF250-2689 

01/13/87 

Richard A Van Handel .. 

RF250-2690 


[FR Doc. 87-4632 Filed 3-4-87; 8:45 am] 

BILLING CODE 6450-01-M 


Objection to Proposed Remedial Order 
Filed with the Office of Hearings and 
Appeals; Week of January 12 Through 
January 16,1987 

During the week of January 12 through 
January 16.1987, the notice of objection 
to proposed remedial order listed in the 
Appendix to this Notice was Filed with 
the Office of Hearings and Appeals of 
the Department of Energy. 

Any person who wishes to participate 
in the proceeding the Department of 
Energy will conduct concerning the 
proposed remedial order described in 
the Appendix to this Notice must file a 
request to participate pursuant to 10 
CFR 205.194 within 20 days after 


publication of this Notice. The Office of 
Hearings and Appeals will then 
determine those persons who may 
participate on an active basis in the 
proceeding and will prepare an official 
service list, which it will mail to all 
persons who Filed requests to 
participate. Persons may also be placed 
on the ofFicial service list an non* 
participants for good cause shown. 

All requests to participate in this 
proceeding should be filed with the 
Office of Hearings and Appeals. 
Department of Energy. Washington. DC 
20585. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
February 25,1987. 

William Valentine and Sons. Inc., et al. 

Glenrock. WY; KRO-0410, Crude Oil 

On January 12,1987, William Valentine and 
Sons. Inc., Valentine Construction, Inc.. Dale 
L. Valentine, Verna Valentine and James L. 
Marchant. P.O. Box 446, Glenrock Wyoming 
82637, filed a Notice of Objection to a 
Proposed Remedial Order which the DOE 
Economic Regulatory Administration issued 
to them on October 27.1986. On January 12, 
1987, the Controller of the State of California 
also filed a Notice of Objection to the PRO. In 
the PRO. the Economic Regulatory 
Administration Finds the PRO respondents 
jointly and severally liable for alleged 
overcharges as the owners, officers and 
directors of Big Muddy Oil Processors, Inc. 
(Big Muddy). The PRO finds that during the 
period from May 1979 through December 
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1980. Big Muddy violated the provisions of 10 
CFR 212.183(c) of the DOE regulations when 
it resold crude oil at a monthly average 
markup in excess of its applicable 
permissible average markup. 

According to the PRO the violations 
resulted in $1,454,876.35 of overcharges. 

|FR Doc. 87-4633 Filed 3-4-87; 8:45 am) 

BILLING CODE *450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

IOPTS-00077; FRL-3164-9] 

Availability of Computer Data Tape; 
Formaldehyde and Cancers of the 
Pharynx, Sinus and Nasal Cavity 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of availability. 

summary: This notice announces the 
availability of nonconfidential 
questionnaire and registry data 
associated with the papers 
"Formaldehyde and Cancers of the 
Pharynx. Sinus and Nasal Cavity: I. 
Occupational Exposures” and “II. 
Residential Exposures.” EPA is making 
available a computer tape with multiple 
Files pertaining to the several types of 
data collected on each study participant. 
This tape is available from the National 
Technical Information Service (NTIS). 
address: The tape and documentation 
may be purchased from the NTIS at the 
following address: National Technical 
Information Service, 5285 Port Royal 
Road. Springfield, VA 22161, (703J-487- 
4G50. 

Orders may be placed by telephone to 
the NTIS order desk and charged 
against a deposit account or American 
Express, VISA, or MasterCard, or sent 
by mail with check, money order, or 
account number. The order should 
specify the title of the document and the 
NTIS order number. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Klein, Director. TSCA 
Assistance Office (TS-799), Office of 
Toxic Substances, Environmental 
Protection Agency. Rm. E-543, 401 M St., 
SW., Washington, DC 20460, Telephone: 
(202)554-1404. 

SUPPLEMENTARY INFORMATION: The EPA 

sponsored a study carried out by the 
Fred Hutchinson Cancer Research 
Center, Seattle, Washington, that was 
published in two papers in the 
International Journal of Cancer, 38, 677- 
688 (1986). The tape of data for this 
study is available for $400 at 1600 bpi 
and $300 at 6250 bpi under the title 
“Formaldehyde and Cancers of the 
Pharynx. Sinus and Nasal Cavity” with 


the NTIS order number PB87-148292 and 
will be sent with documentation. The 
tape documentation is available 
separately for $13.95 under the title 
“Formaldehyde and Cancers of the 
Pharynx, Sinus and Nasal Cavity: 
Documentation'* with the NTIS order 
number PB87-148284. The NTIS adds a 
$3.00 handling charge to each order. A 
purchase order may be placed: the NTIS 
charges $7.50 to bill for filling an order. 

Dated: February 22.1987. 

Charles L. Elkins, 

Director. Office of Toxic Substances. 

[FR Doc. 87-4621 Filed 3-4-87; 8:45 am] 

BILLING CODE 6560-50-M 


(FRL. 3164-8J 

Guidance for Sole or Principal Source 
Aquifer Designation 

agency: Environmental Protection 
Agency. 

action: Notice: request for comment. 

summary: The U.S. Environmental 
Protection Agency (EPA) announces the 
availability of “Sole Source Aquifer 
Designation Petitioner Guidance." This 
guidance is for use by petitioners 
seeking sole or principal source (SSA) 
designation from EPA pursuant to 
section 1424(e) of the Safe Drinking 
Water Act (SDWA). The guidance 
describes the process for preparing and 
submitting SSA petitions, including all 
the information which should be 
included in the petition and the criteria 
EPA plans to use to review a petition. 

EPA intends to propose regulations for 
SSA designation at a later date and is 
requesting comments on this guidance at 
this time. The guidance announced 
today will be used by EPA until final 
regulations are promulgated in order to 
allow EPA to process SSA petitions 
submitted by petitioners seeking 
eligibility for a distinct grant program, 
the Sole Source Aquifer Demonstration 
Program, under section 1427 of the 
SDWA. 

date: EPA will accept public comments 
on this guidance until June 3,1987. 
ADDRESSSES: Those persons interested 
in obtaining a copy of the document will 
be able to do so as follows: 

1. For those interested in reviewing 
and/or commenting only, single copies 
of the guidance are available from the 
Office of Ground-Water Protection, U.S. 
Environmental Protection Agency, 401 M 
St., SW., (WH-550G). Washington. DC 
20460. 

2. For those interested in preparing 
and submitting a petition, contact the 
Office of Ground Water in the 


appropriate EPA Regional Office (listed 
below). 

3. Copies of the guidance will also be 
available for public inspection at the 
Public Reference Unit, U.S. 
Environmental Protection Agency, Room 
M2404, 401 M St.. SW., Washington, DC 
20460. 

Individuals desiring to make 
comments must submit written 
comments no later than June 3,1987, 
publication to: Project Officer, Sole 
Source Aquifer Designation Guidance. 
Office of Ground-Water Protection. U.S. 
Environmental Protection Agency, 401 M 
St., SW.. Washington, DC 20460. ‘ 

FOR FURTHER INFORMATION CONTACT: 

Lee Braem, Office of Ground-Water 
Protection, EPA 401 M St., SW., (WH- 
550G) Washington. DC 20460; 202/382- 
7077 or FTS: 382-7077. 

SUPPLEMENTARY INFORMATION: 

Background 

The Sole or Principal Aquifer program 
was established under section 1424(e) of 
the SDWA to prevent Federal 
financially assisted projects from 
causing contamination to those aquifers 
which are the sole or principal source of 
drinking water for an area. Any person 
may petition at any time for designation 
of an aquifer. The Administration also 
may initiate a designation petition. Once 
designation has been made, the SDWA 
gives the Administrator the authority to 
review certain projects which may 
receive Federal Financial assistance. If 
the Administrator determines that the 
proposed project may contaminate the 
aquifer through a recharge zone so as to 
create a significant hazard to public 
health, no commitment for Federal 
financial assistance may be made. If 
authorized under another provision of 
Federal law, however, a commitment 
may be entered into to plan or design 
the project to assure that it will not 
contaminate the aquifer. 

To implement the SSA program, EPA 
proposed a regulation in the Federal 
Register on September 29,1977 (42 FR 
51620) but a Final rule was never 
promulgated. Under the proposed rule, a 
petitioner submitted a petition to the 
appropriate EPA Regional Office. The 
Regional Administrator would review 
the petition, hold a public hearing, as 
appropriate, and the Regional 
Administrator would then make a 
recommendation to the Administrator. 
As of December 1986, the Administrator 
has made 21 SSA designations. 

Guidance Development 

The Safe Drinking Water Act 
Amendments of 1986, section 1427, 
established a new Sole Source Aquifer 
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Demonstration Program (SSDA). This 
program relies upon but does not 
suprecede the existing SSA provision 
(section 1424(e)). The SSAD Program 
provides funding for States or localities 
to demonstrate comprehensive ground- 
water management programs for Critical 
Aquifer Protection Areas (CAPAs). A 
CAPA is defined as (1) all or part of a 
designated SSA which meets the CAPA 
criteria or has an approved Clean Water 
Act Section 208 Ground-Water Quality 
Protection Plan, or (2) all or part of an 
SSA designated within 24 months after 
the date of enactment (June 19,1986) 
and which meets the CAPA criteria. The 
EPA Administrator is required to 
establish a rule for the CAPA criteria by 
June 19,1937. 

Given the SSADA program’s 
dependence on SSA designation, EPA 
determined it was necessary to develop 
SSA designation process guidance that 
would also ensure fair and effective 
implementation of the SSAD program. 

To develop the guidance, the Office of 
Ground-Water Protection formed a 
workgroup of representatives from its 
Washington, DC office and its Regional 
Offices. The workgroup reviewed the 
1977 proposed regulation, drafts of 
modifications to that rule and material 
from a procedures manual prepared by 
one of EPA’s Regional Offices. The 
workgroup identified areas where 
processing time could be reduced and, 
based on hydrogeologic and other 
technical expertise, where definitions or 
criteria from the proposed regulation 
needed to be changed or revised. A draft 
guidance was sent to EPA’s Regional 
Offices for comment, 

EPA encourages all petitioners to 
follow this guidance in preparing and 
submitting SSA petitions. Until EPA 
promulgates a regulation addressing the 
SSA designation, EPA will be making 
determinations on a case-by-case basis 
using this guidance, with the following 
exceptions. For those petitions received 
prior to June 19,1980, that are currently 
complete and in the final stages of 
review, the Regional Administrator may, 
at his discretion, apply the previous 
guidance. For those petitions submitted 
more than three years ago with no 
recent significant contact with 
petitioners, EPA intends to first contact 
the petitioners to determine their 
interest in proceeding with the petition. 

Major Elements of The Designation 
Process 

EPA has developed four phases for 
petition processing. These are: (1) Pre- 
submission activities, (2) completeness 
determination, (3) technical verification, 
and (4) designation decision. The second 


and third phases should be the most 
important part of petition processing: 

A. Initial Petition Review/ 
Completeness Determination. EPA plans 
to conduct an initial review to determine 
if the petition is complete. It will be the 
petitioners’ responsibility to prepare a 
complete petition. 

If the petition is complete, the 
petitioner should be notified, and EPA 
will proceed to the technical verification 
phase. If it is incomplete, EPA should 
return the petition to the petitioner with 
a Notice of Deficiencies. The petitioner 
will need to supply additional 
information, indicated in the Notice, 
before processing can continue. 

B. Detailed Review/Technical 
Verification. During this phase EPA will 
verify that the aquifer is the sole or 
principal source of drinking water and 
also verify the boundaries of the aquifer, 
the area to be designated under section 
1424(e) of the SDWA, and the area 
within which EPA will review Federal 
financially assisted projects. If EPA 
determines the proposed boundaries 
should be modified, the petitioner will 
be contacted. 

During the technical review, EPA may 
determine that insufficient water use 
and/or hydrogeological data exist to 
make determinations regarding the sole 
or principal source and/or the 
boundaries of the various areas. If this is 
the case, the petitioner will be requested 
to supply additional data. 

The Basis for EPA’s Determination for 
SSA Designation 

The guidance sets forth a number of 
definitions and criteria EPA intends to 
use in making its decision of whether or 
not to designate an aquifer as an SSA. 
Two criteria are intended to be decisive 
in EPA’s decision. 

A. Whether the aquifer is the sole or 
principal source of drinking water for 
the area served by the aquifer; that is, 
whether the aquifer supplies 50% or 
more of the total drinking water for that 
area (when comparing it to all 
alternative sources of drinking water). 

B. Whether the boundaries of the 
aquifer, its recharge area(s), and 
streamflow source area(s) have or are 
capable of being clearly delineated. 

Deadline to Accommodate SSAD 
Program Applications 

Petitioners interested in SSAD 
program consideration should submit a 
complete SSA petition by December 1, 
1987. EPA is concerned that it will not 
be able to make an SSA determination 
for complete petitions submitted after 
that date before June 9,1988, the 
statutory deadline for SSA designation 


for areas that want to be considered as 
CAPAs. 

List of Regional Offices 

Region I 

Robert Mendoza, Office of Ground 
Water, U.S. EPA, John F. Kennedy 
Federal Building, Room WGP-2113, 
Boston. MA 02203, (617) 565-3600 
Connecticut, Maine, Massachusetts. 
New Hampshire, Rhode Island. 
Vermont 

Region II 

John Malleck, Office of Ground Water, 
U.S. EPA, 26 Federal Plaza, New York, 
NY 10278, (212) 264-5635 
New Jersey, New York, Puerto Rico. 
Virgin Islands 

Region III 

Tom Merski, Office of Ground Water, 
U.S. EPA, 841 Chestnut Street. 
Philadelphia, PA 19107. (215) 597-2786 
Delaware, Maryland, Pennsylvania, 
Virginia, Washington, DC. West 
Virginia 

Region IV 

Jim Kutzman, Ground-Water Technology 
and Management Section, U.S. EPA, 
345 Courtland Street, NE., Atlanta, GA 
30365, (404) 347-3866 
Alabama, Florida, Georgia. Kentucky. 
Mississippi, North Carolina, South 
Carolina 

Region V 

Jerri-Anne Garl, Office of Ground 
Water, U.S. EPA, 230 South Dearborn 
Street, Chicago, IL 60604, (312) 886- 
1490 

Illinois. Indiana, Michigan, Minnesota, 
Ohio, Wisconsin 

Region VI 

Don Draper. Office of Ground Water, 
U.S. EPA, 1201 Elm Street, Dallas. TX 
75270 

Arkansas, Louisiana, New Mexico, 
Oklahoma, Texas 

Region VII 

Timothy Amsden, Office of Ground 
Water, U.S. EPA, 726 Minnesota 
Avenue, Kansas City, KS 66101, (913) 
236-2815 

Iowa, Kansas, Missouri, Nebraska 
Region VIII 

Richard Long, Office of Ground Water. 
U.S. EPA, One Denver Place, 999 18th 
Street, Denver, CO 80202 
Colorado. Montana, North Dakota, 

South Dakota, Utah, Wyoming 
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Region IX 

Pat Eklund, Office of Ground Water, 
U.S. EPA, 215 Fremont Street. San 
Francisco. CA 94105. (415) 974-0831 
American Samoa. Arizona. California. 
Guam. Hawaii, Nevada 

Region X 

William Mullen. Office of Ground 
Water, U.S. EPA. 1200 Sixth Avenue. 
Seattle. WA 98101. (206) 442-1216 
Alaska. Idaho. Oregon, Washington 
Dated: February 20.1987. 

Lawrence J. Jensen, 

Assistant Administrator for Water. 

|l-'R Doc. 87-4622 Filed 3^4-87; 8:45 am) 

BILLING COOE 6660-50-M 


[OPTS-00078; FRL-3165-11 

Biotechnology Science Advisory 
Committee; Subcommittee on 
Greenhouse Containment Guidelines; 
Open Meeting 

agency; Environmental Protection 
Agency (EPA). 

action: Notice of open meeting. 

summary: There will be a 1-day meeting 
of the Biotechnology Science Advisory 
Committee’s Subcommittee on 
Greenhouse Containment Guidelines. 

The meeting will be open to the public. 
dates: The meeting will be held on 
Friday, March 20, starting at 9 a.m. and 
ending at approximately 5 p.m. on 
March 20.1987. 

address: The meeting will be held at: 
Environmental Protection Agency. Rm. 
1112, Crystal Mall #2,1921 Jefferson 
Davis Highway. Arlington. VA. 
for further information contact: 
Environmental Protection Agency, The 
TSCA Assistance Office, Office of 
Pesticides and Toxic Substances (TS- 
799). 401 M St., SW M Washington, DC 
20460. (202-554-1404). 
supplementary information: This 
open meeting is being held to discuss 
Greenhouse Containment Guidelines. 
Attendance by the public will be limited 
to available space. The TSCA 
Assistance Office will provide rosters of 
the committee members and additional 
information, upon request after March 
14,1987. A summary of the meeting will 
be available from that office at a later 
date. 

Dated: March 2. 1987. 

John A. Moore, 

Assistant Administrator for Pesticides and 
Toxic Substances. 

[FR Doc. 87-4696 Filed 3^4-87; 8:45 am| 

BILLING COO€ 6S60-5O-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Information Collection Submitted to 
OMB for Review 

agency: Federal Deposit Insurance 
Corporation. 

action: Notice of Information Collection 
submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1980. 


Title of information collection: 

Certified Statement-Semiannual 
Assessment Due the FDIC (OMB No. 
3064-0057). 

Background: In accordance with 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. Chapter 
35). the FDIC hereby gives notice that it 
has submitted to the Office of 
Management and Budget a request for 
the review and approval for continuing 
the information collection system 
identified above. 

address: Written comments regarding 
the submission should be addressed to 
Robert Neal, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503 and to John Keiper. Assistant 
Executive Secretary (Administration). 
Federal Deposit Insurance Corporation, 
Washington, DC 20429. 

Comments: Comments on this 
collection of information should be 
submitted on or before March 20,1987. 

summary: The FDIC is requesting OMB 
approval to extend, for a three-year 
period, the expiration date of the forms 
used by FDIC-insured banks for 
certifying their semiannual assessment 
due the FDIC under the provisions of 
section 7 of the Federal Deposit 
Insurance Act. The forms used for the 
certified statement show the deposit 
liabilities, less authorized deductions, 
the computation of the assessment base, 
and the amount of the assessment due 
the FDIC for each semiannual 
assessment period. The aggregate 
annual burden on FDIC-insured banks 
for this collection is estimated to be 
14,750 hours. 

Dated: February 26.1987. 

Federal Deposit Insurance Corporation. 

Hoyle L. Robinson, 

Executive Secretary. 

|FR Doc. 87-4608 Filed 3-4-87; 8:45 ami 

BILLING CODE 67M-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

Privacy Act of 1974; Deletion of 
Government-wide System of Records 

agency: Federal Emergency 
Management Agency. 
action: Deletion of a Government-wide 
System of Records. 

summary: Pursuant to the requirements 
of the Privacy Act of 1974. 5 U.S.C. 552a. 
the Federal Emergency Management 
Agency gives notice of deletion of a 
government-wide system of records 
entitled. FEMA/GOV’T-1. Uniform 
Identification System for Federal 
Employees Performing Essential Duties 
During Emergencies. 
effective oates: March 5.1987. 

FOR FURTHER INFORMATION CONTACT: 
Linda M. Keener. FOIA/Privacy 
Specialist, at (202) 646-3840. 
SUPPLEMENTARY INFORMATION: As a 
result of an agencywide review of the 
current systems of records, it was found 
that the government-wide system of 
records entitled FEMA/GOV’T-l, 
Uniform Identification System for 
Federal Employees Performing Essential 
Duties During Emergencies is no longer 
being maintained and is being deleted. 
This system was previously published in 
the Federal Register on October 7.1981, 
46 FR 49746. 

Dated: February 27. 1987. 

George Watson. 

Acting General Counsel Federal Emergency 
Management Agency. 

(FR Doc. 87-4584 Filed 3-4-87; 8:45 am) 

BILLING CODE 6718-02-N 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 

The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. Chapter 35). 

Type: Extension of 3067-0170 
Title: Activities-Results List 

Abstract: States use this list as the 
core format for their statements of work. 
Each quarter, States update numbers 
completed vs. expected on the lists, 
reproduce them, and submit them as 
quarterly reports. Program managers 
then monitor progress by these updates. 
Type of Respondents: State or local 

governments 
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Number of Respondents: 56 
Frequency of Recordkeeping or 
Reporting: Quarterly, Annually 
Burden Hours: 7.420 
Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Shiley. (202) 646-2624, 500 
C Street SW., Washington, DC 20472. 

Comments should be directed to 
Francine Picoult, (202) 395-7231. Office 
of Management and Budget, 3235 NEOB, 
Washington, DC 20503 within two 
weeks of this notice. 

Dated: February 27,1987. 

Wesley C. Moore, 

Director, Office of Administrative Support. 

|FR Doc. 87-4583 Filed 3-4-87; 8:45 am) 

BILLING COOE 6718-02-M 


FEDERAL HOME LOAN BANK BOARD 

Capital Forbearance Policy For 
Insured Institutions 

Dated: February 26.1987. 

agency: Federal Home Loan Bank 

Board. 

action: Policy statement. 

summary: The Federal Home Loan Bank 
Board (“Board”), as the operating head 
of the Federal Savings and Loan 
Insurance Corporation ("FSLIC”), is 
adopting this policy statement to explain 
the Board’s intentions with regard to 
supervisory policies affecting 
institutions the accounts of which are 
insured by the FSLIC (“insured 
institutions”) that have been adversely 
affected by economic conditions in the 
oil and gas, agricultural, natural 
resources, and other distressed sectors 
of the economy. The statement outlines 
a capital forbearance policy designed 
generally to benefit insured institutions 
having sufficient capital to absorb loan 
losses and reasonable prospects to 
replenish capital, and it reiterates 
previous Board statements regarding the 
restructuring of loans and accounting for 
them. The statement also reemphasizes 
the Board’s longstanding policy that 
supervisory agents should not 
discourage lending simply because a 
project or collateral is located in a 
region affected by adverse economic 
conditions. 

EFFECTIVE DATE: March 5.1987. 

FOR FURTHER INFORMATION CONTACT: 

William K. Black, Deputy Director for 
Program Development and 
Implementation. Office of the FSLIC. 
Federal Home Loan Bank Board. 1700 G 
Street, NW., Washington, DC 20552: 

(202) 377-6420. 


SUPPLEMENTARY INFORMATION: 

I. Introduction 

The last few years have proved to be 
a particularly difficult period for insured 
institutions and their borrowers in 
regions suffering from lower energy 
prices. During this period, an historically 
large number of insured institutions 
have failed and an even larger number 
have developed serious problems. 
Similarly, insured institutions and 
borrowers dependent on the agricultural 
and natural resources sectors of the 
economy have been experiencing 
serious financial difficulties. 

In light of these problems, the Board 
believes it appropriate to employ 
supervisory policies that will support 
basically sound, well-managed thrifts in 
weathering what is expected to be a 
difficult but temporary period. 
Implementation will be accomplished by 
encouraging thrifts to work with their 
troubled borrowers; by establishing a 
capital forbearance policy; and by 
reaffirming that generally accepted 
accounting principles can be used to 
permit loan restructuring without loss 
recognition, where appropriate. 

In response to this situation, the Board 
encourages thrifts to develop work-out 
strategies with their troubled borrowers 
in appropriate situations. Entering into 
work-out plans with borrowers who are 
experiencing temporary difficulties in 
meeting their debt service obligations is 
often in the best interests of all parties. 

Although examiners will point out to 
managements the weaknesses that may 
be present in loans, the Board does not 
automatically require foreclosure on 
collateral or acceleration of the maturity 
of loans. The Board recognizes that 
downturns in certain sectors of the 
economy are expected to be transitory. 
Therefore, lenders may find that the 
most prudent policy is to restructure 
loan terms rather than to take more 
precipitous action, such as foreclosure. 

II. Capital Forbearance Policy 

Despite the difficult problems facing 
many thrifts in the oil and gas, 
agricultural, or natural resources 
sectors, the Board believes that most 
have sound prospects for the future. 

Even with the losses suffered by these 
thrifts and the likelihood that losses will 
continue to occur, these thrifts possess 
inherent value and capable management 
that adheres to sound lending policies. 

Accordingly, the Board is 
implementing a capital forbearance 
policy that will benefit basically well- 
managed thrifts that have reasonable 
prospects of turning around. Capital 
forbearance formally acknowledges that 
capital replenishment takes time. The 


capital forbearance policy should 
provide greater incentives to thrifts to 
recognize promptly losses arising in 
their loan portfolios, to work with 
borrowers to restructure loans, and to 
rebuild their strength. 

Under the capital forbearance policy, 
the Board is unlikely to take 
administrative action to enforce the 
minimum capital requirements in 12 CFR 
563.13 (“§ 563.13”) against a thrift whose 
regulatory net worth ratio declines 
below its minimum requirement to no 
less than 0.5 percent before December 
31,1987. provided the thrift meets the 
following qualifications and conditions: 

1. The weakened capital position of 
the thrift must be largely the result of 
problems in the energy, agriculture, 
natural resources, or other distressed 
sectors of the economy and not due to 
excessive thrift operating expenses, 
imprudent operating practices, 
excessive growth, highly speculative 
ventures, insider abuse, excessive 
dividends, or actions taken solely for the 
purpose of qualifying for capital 
forbearance. 

2. The thrift must be well-managed. In 
reaching determinations about the 
quality of a thrift’s management, the 
Board will take into account existing 
management’s past record of 
performance in guiding the thrift, 
including its timely recognition of loan 
losses and other weaknesses. The Board 
will also consider the thrift’s past 
compliance with any agreements with, 
commitments to, or orders from the 
Board. Further, the Board will consider 
the capability of management to develop 
and implement an acceptable turn¬ 
around plan. 

3. The thrift must submit an 
acceptable plan for restoring capital 
within a reasonable time period to the 
minimums required by § 563.13. The 
plan should describe the means and 
schedule by which capital will be 
increased. Thi9 plan should also 
specifically address dividend levels; 
compensation of directors, executive 
officers, or individuals having a 
controlling interest; asset and liability 
growth; and payments for services or 
products furnished by affiliated 
companies. The plan should provide for 
improvement in the thrift’s regulatory 
capital on a continuous or periodic basis 
from earnings, capital injections, 
liability and asset shrinkage, or a 
combination thereof. A plan that 
projects no significant improvement in 
capital until near the end of the 
forbearance period will not generally be 
acceptable. The Board may require 
modification of a thrift’s plan in order 
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for the thrift to receive, or to continue to 
receive, capital forbearance. 

4. The thrift must commit to filing 
annual progress reports regarding 
compliance with its capital plan. 
Depending on an individual thrift’s 
progress, more frequent reports may be 
required. Moreover, any contemplated 
actions that would represent a material 
variance from the capital plan must be 
submitted to the Principal Supervisory 
Agent ('‘PSA ') for review. 

Thrifts with capital levels below the 
minimums established in § 563.13 
seeking capital forbearance must file a 
written request no later than December 
31,1907, with the PSA for the District in 
which the thrift is located. The request 
must include a certification and 
explanation of its eligibility to 
participate (covering items 1 through 3 
above), its plan, and its commitment to 
file the required reports. Capital 
forbearance will be considered granted 
unless, within 60 days of receipt of the 
request, the PSA notifies the thrift that 
its request has been denied or that 
additional information or time is 
required. Pursuant to section 563.13, 
during the period covered by this capital 
forbearance, a thrift granted capital 
forbearance and in compliance with an 
acceptable capital plan will not be 
subject to the corrective actions 
provided for violation of the minimum 
capital ratios required by § 563.13, 

Upon written request by the thrift and 
at the discretion of the Board, the capital 
forbearance policy may be extended in 
special circumstances to a thrift with a 
regulatory net worth level lower than 0.5 
percent. 

While this policy remains in effect, the 
Board reserves the right to terminate 
capital forbearance for any thrift 
engaged in unsafe or unsound or other 
objectionable practices, or where it is 
apparent to the Board that the thrift is 
unwilling or unable to comply with an 
acceptable capital plan. The Board also 
expressly reserves the right to modify or 
terminate capital forbearance at any 
time for any thrift that was granted 
capital forbearance because it was not 
notified of denial or the need for 
additional information within 60 days, 
as provided above. 

Some thrifts are at present subject to 
capital requirements higher than those 
specified in § 563.13 by a capital 
directive, an effective order issued 
pursuant to statute, or a formal 
agreement between a thrift and the 
Board, if they are eligible to participate 
“*e Board's forbearance program. 

Thrifts that have experienced losses and 
are subject to a capital ratio higher than 
the minimums set forth in § 563.13 may 
request a modification from the Board, if 


_/_Vol^52^No. 43 / Thursday, March 

they are eligible to participate in the 
Board’s forbearance program. The Board 
will reconsider the higher requirement in 
light of the capital forbearance policy. 

In addition, the Board’s capital 
forbearance policy extends to well- 
managed thrifts whose regulatory 
capital ratios decline, as a result of 
problems in the oil and gas, agricultural, 
or natural resources sectors of the 
economy, from historic levels to levels 
above the minimum capital requirement. 
These thrifts do not have to apply for 
capital forbearance, and the Board will 
not require them to take any action 
solely on the basis of that decline in 
capital. These thrifts will be expected to 
maintain adequate capital for the nature 
of their operations and, if appropriate, to 
increase their capital over time back to 
historic levels. In addition, these thrifts 
must recognize that asset growth should 
be accompanied by appropriate 
increases in capital. 

All thrifts that are operating with 
capital levels below those that would be 
expected under normal economic 
conditions should be aware that the 
Board will be unlikely to approve 
applications by them to acquire other 
thrifts. Similarly, the Board will be likely 
to object to changes in control or 
acquisitions of such thrifts unless the 
transaction will clearly strengthen their 
financial condition. 

The implementation of the Board’s 
capital forbearance policy has no effect 
on balance sheet or income statement 
items reported in reports or other 
financial statements, nor does it allow 
thrifts to report, as assets, loans (or 
portions thereof) considered losses. On 
the contrary, the policy retains existing 
financial presentation rules and creates 
no inconsistencies with generally 
accepted accounting principles. The 
Board believes that maintaining the 
integrity of financial statements is vital 
to assuring confidence in the thrift 
system. 

III. Accounting For Troubled Debt 
Restructurings 

The Board has followed, and will 
continue to follow, generally accepted 
accounting principles with respect to 
loans that have been formally 
restructured to enable the borrower to 
service the debt. Statement of Financial 
Accounting Standards No. 15 (FAS 15). 
Accounting by Debtors and Creditors for 
Troubled Debt Restructurings, governs 
the accounting for such restructurings. 

This Standard allows a loan to continue 
to be carried on the thrift’s books 
without any loss recognition if the loan 
is formally restructured so that it is 
probable and estimable that the 
borrower can repay the loan under the 


5, 1987 / Notices _ 6877 

new terms and that the total future cash 
payments by the borrower (principal 
and interest combined) at least equals 
the loan amount on the thrift’s books. 

Accordingly, a thrift that reasonably 
expects a borrower's future cash 
payments to equal or exceed the loan 
amount does not need to recognize a 
loss on the restructuring. In those 
situations where it is expected that the 
future cash payments on the 
restructured loan will be less than the 
loan amount, the loss recognized is 
limited to the expected cash flow 
deficiency. 

IV. Forbearance With Respect to 
Insolvent Insured Institutions 

It has been and is the practice of the 
Board not to place insured institutions 
into receivership automatically upon 
their reporting negative regulatory net 
worth. Instead, the Board examines the 
integrity and effectiveness of 
management, management’s compliance 
with applicable law and regulation, and 
the quality of the underlying assets. 
Where the Board believes that 
management is capable and the 
underlying assets may recover 
sufficiently in value if there is an 
economic recovery in the affected 
sectors, the Board’s policy is to work 
with such institutions to seek to turn 
them around and restore them to health. 

By the Federal Home Loan Bank Board. 

Jeff Sconyers, 

Secretary . 

[FR Doc. 87-4614 Filed 3-4-87; 8:45 am) 

BILLING CODE 6720-01-11 


I No. AC-5581 

Fayette Federal Savings and Loan 
Association Connersville, IN; Final 
Action Approval of Conversion 
Application 

Dated: February 28.1987. 

Notice is hereby given that on 
February 5.1987, the Office of General 
Counsel of the Federal Home Loan Bank 
Board, acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
Fayette Federal Savings and Loan 
Association, Connersville, Indiana for 
permission to convert to the stock form 
of organization. Copies of the 
application are available for inspection 
at the Secretariat of the Board. 1700 G 
Street NW., Washington. DC 20552. and 
at the Office of the Supervisory Agent of 
the Federal Home Loan Bank of 
Indianapolis, P.O. Box 60, Indianapolis. 
Indiana 46206-0060. 
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The Federal Home Loan Bank Board. 
Jeff Sconyers, 

Secretary. 

|FR Doc. 87-4617 Filed 3-4-87; 8:45 ami 
BILLING COO€ 6720-01-4* 


I No. AC-5571 

Labe Federal Savings and Loan 
Association, Chicago, IL; Final Action 
Approval of Conversion Application 

Dated: February 26,1987. 

Notice is hereby given that on 
February 2,1987, the Office of General 
Counsel of the Federal Home Loan Bank 
Board, acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
Labe Federal Savings and Loan 
Association, Chicago. Illinois for 
permission to convert to the stock form 
of organization. Copies of the 
application are available for inspection 
at the Secretariat of the Board, 1700 G 
Street NW.. Washington. DC 20552, and 
at the Office of the Supervisory Agent of 
the Federal Home Loan Bank of 
Chicago, 111 East Wacker Drive. 
Chicago. Illinois 60601. 

By the Federal Home lx>an Bank Board. 

Jeff Sconyers, 

Secretary. 

|FR Doc. 87-4618 Filed 3-4-87; 8:45 ami 

BILLING CODE 6720-0141 


INo. AC-5591 

Mutual Savings and Loan Association 
of Virginia, Danville, VA; Final Action 
Approval of Conversion Application 

Notice is hereby given that on 
February 12,1987. the Office of General 
Counsel of the Federal Home Loan Bank 
Board, acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
Mutual Savings and Loan Association of 
Virginia, Danville. Virginia for 
permission to convert to the stock form 
of organization. Copies of the 
application are available for inspection 
at the Secretariat of the Board, 1700 G 
Street NW., Washington, DC 20552 and 
at the Office of the Supervisory Agent of 
the Federal Home Loan Bank of Atlanta, 
P.O. Box 105565. Atlanta, Georgia 30348. 

By the Federal Home Loan Bank Board. 

Jeff Sconyers, 

Secretary. 

(FR Doc. 87-4619 Filed 3-4-87; 8:45 am) 

BILLING CODE 6720-01-11 


l No. AC-5561 

Yorkridge-Calvert Savings and Loan 
Association, Baltimore, MD; Final 
Action Approval of Conversion 
Application 

Dated: February 17.1987. 

Notice is hereby given that on 
February 10,1987, the Office of General 
Counsel of the Federal Home Loan Bank 
Board, acting pursuant to the authority 
delegated to the Genera! Counsel or his 
designee, approved the application of 
Yorkridge-Calvert Savings and Loan 
Association, Baltimore, Maryland for 
permission to convert to the stock form 
of organization. Copies of the 
application are available for inspection 
at the Secretariat of said Corporation, 
1700 G Street NW., Washington. DC 
20552 and at the Office of the 
Supervisory Agent of said Corporation 
at the Federal Home Loan Bank of 
Atlanta, Post Office Box 56527, 
Peachtree Center Station, Atlanta, 
Georgia 30343. 

By the Federal Home Loan Bank Board. 

Jeff Sconyers, 

Secretary. 

[FR Doc. 87-4620 Filed 3-4-87; 8:45 am| 

BILLING COOC 6720-014* 


First Federal Savings and Loan 
Association of Beloit, Beloit, KS; 
Appointment of Receiver 

Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A) of the Home Owners’ Loan 
Act of 1933.12 U.S.C. 1464(d)(6)(A) 
(1982), the Federal Home Home Loan 
Bank Board duly appointed the Federal 
Savings and Loan Insurance 
Corporation as sole receiver for First 
Federal Savings and Loan Association 
of Beloit, Beloit. Kansas on February 27, 
1987. 

Dated: March 2,1987. 

Jeff Sconyers. 

Secretary. 

|FR Doc. 87-4615 Filed 3-4-87: 8:45 am] 

BILLING COOE 6720-0141 


[No. 87-2121 

Insurance Determination 
Reconsideration Requests; Strict 
Enforcement of 60 Day Filing Deadline 

Dated: February 27,1987. 

agency: Federal Home Loan Bank 
Board. 

action: Notice. 

summary: The Federal Home Loan Bank 
Board (“Board”) hereby gives notice of 


its intention to enforce strictly the 60 
day filing deadline for insurance 
determination reconsideration requests 
established by 12 CFR 564.1(d)f3)(i) 
(1986). 

EFFECTIVE DATE: March 5,1987. 

FOR FURTHER INFORMATION CONTACT: 

Judith L Friedman, Associate General 
Counsel, Adjudication Division, Office 
of General Counsel, (202) 377-6742, 
Federal Home Loan Bank Board. 1700 C 
Street NW.. Washington, DC 20552. 

SUPPLEMENTARY INFORMATION: Review 
of requests for reconsideration of 
Federal Savings and Loan Insurance 
Corporation (“FSUC”) initial insurance 
determinations is governed by the 
Insurance Regulations contained in Title 
12, Part 564 of the Code of Federal 
Regulations. The Insurance Regulations 
provide that: 

Within 60 days after issuance of an 
initial determination by the Director of 
the Insurance Division that all or a 
portion of an accounthoider’s account is 
uninsured, such accountholder may 
obtain reconsideration of the initial 
determination by filing with the Director 
a written request for reconsideration. 

12 CFR 564.1(d) (3)(i) (1986) 

In the pa9t, the 60 day filing deadline 
for reconsideration requests was not 
always strictly enforced. Typically, the 
fact that a request was late-filed was 
simply noted in the letter-decision 
discussing and disposing of the merits of 
the request. The past tax enforcement of 
the filing deadline was possible because 
of the relatively low volume of initial 
insurance determinations and 
reconsideration requests. However, the 
volume of reconsideration requests filed 
in 1986 was more than four times the 
volume for 1985. Orderly processing of 
the vastly increased and still increasing 
number of reconsideration requests will 
require strict enforcement of the 60 days 
filing deadline in the future. 

Accordingly . public notice is hereby 
given that the Director. Insurance 
Division. Office of the FSL1C 
(“OFSL1C"), will henceforth strictly 
enforce the 60 day filing deadline of 12 
CFR 564.1(d)(3)(if (1986). The 60 day 
period begins to run with the issuance of 
an initial insurance determination. The 
date of filing is the date of receipt by 
OFSLIC in Washington, DC. It is the 
responsibility of the party seeking 
reconsideration to ensure that the 
written reconsideration request is 
received by the OFSLIC prior to 
expiration of the 60 day filing deadline. 
Late-filed requests for reconsideration 
will be routinely denied. 
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By the Federal Home Loan Bank Board. 
Jeff Sconyers, 

Secretary. 

|FR Doc. 87-4613 Filed 3-4-87; 8:45 am] 

BILLING CODE 6720-01-M 


Key Savings and Loan Association, 
Englewood, CO; Appointment of 
Receiver 

Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(2) of the National Housing Act, a 9 
amended, 12 U.S.C. 1729(c)(2) (1982), the 
Federal Home Loan Bank Board 
appointed the Federal Savings and Loan 
Insurance Corporation as sole receiver 
for Key Savings and Loan Association, 
Englewood, Colorado on February 27. 
1987. 

Dated: March 2.1987. 

By the Federal Home Loan Bank Board. 

Jeff Sconyers, 

Secretary. 

|FR Doc. 87-4616 Filed 3-4-87; 8:45 am) 

BILLING CODE 6720-01-M 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice that the following 
agreement(s) has been filed with the 
Commission pursuant to section 15 of 
the Shipping Act. 1916, and section 5 of 
the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., Room 10325. Interested parties 
may submit protests or comments on 
each agreement to the Secretary, 

Federal Maritime Commission, 
Washington, DC 20573. within 10 days 
after the date of the Federal Register in 
which this notice appears. The 
requirements for comments and protests 
are found in § § 560.7 and/or 572.603 of 
Title 46 of the Code of Federal 
Regulations. Interested persons should 
consult this section before 
communicating with the Commission 
regarding a pending agreement. 

Any person filing a comment or 
protest with the Commission shall, at 
the same time, deliver a copy of that 
document to the person filing the 
agreement at the address shown below. 

Agreement No.: 224-011072. 

Title: Tampa Terminal Agreement. 

Parties: 

Tampa Port Authority (Port) 

Manuel Lopez 

Synopsis: The proposed agreement 
would permit the Port to engage Manuel 


Lopez as a contractor to operate the 
Port’s livestock facility for a period of 
one year. 

Filing Party: H.E. Welch, Director of 
Traffic, Tampa Port Authority. P.O. Box 
2192, Tampa, Florida 33601. 

Agreement No.: 224-011074. 

Title: Baton Rouge Marine Contractors 
Terminal Agreement. 

Parties: 

Strachan Shipping Company 

I.T.O. Corporation 

Cooper T. Smith Stevedoring 

Biehl & Company 

Kerr Steamship Co., Inc. 

Synopsis: The proposed agreement 
would permit the parties to enter into an 
arrangement to operate as a steamship 
agent, stevedore and marine terminal 
operator, at the Port of Baton Rouge, on 
the Mississippi River and at the France 
Road Terminal, Berths 5 and 6, of the 
Port of New Orleans. 

Filing Party: Edward S. Bagley, 
Esquire. Terriberry, Carroll & Yancey, 
2100 World Trade Center, New Orleans. 
Louisiana. 

By Order of the Federal Maritime 
Commission. 

Dated: February 27.1987. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 87-4571 Filed 3^1-87; 8:45 ami 
BILUNG CODE 6730-01-41 


Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission. 1100 L Street, 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 212-010382-011. 

Title: Argentina/U.S. Gulf Ports 
Agreement. 

Parties: 

Empresa Lineas Maritimas Argentinas 
S.A. 

A. Bottacchi S.A. de Navegacion 
C.F.I.I. 

United States Lines (S.A.) Inc. 


Companhia de Navegacao Lloyd 
Brasileiro 

Companhia Maritima Nacional 

Transportacion Maritima Mexicana 
S.A. (T.M.M.) 

Reefer Express Lines Pty., Ltd. 

Synopsis: The proposed amendment 
would delete Cylanco S.A. as a party to 
the agreement and would modify 
agreement language concerning 
alternate coast service (ACS) and 
specify how cargo carried pursuant to 
ACS is to be accounted for. 

Agreement No.: 212-010388-007. 

Title: U.S. Atlantic Coast/Argentina 
Agreement. 

Parties: 

Empresa Lineas Maritimas Argentinas 
S.A. 

A. Bottacchi S.A. de Navegacion 
C.F.I.I. 

United States Lines (S.A.) Inc. 

Synopsis: The proposed amendment 
would make certain technical 
corrections to the agreement and would 
make changes concerning alternate 
coast service (ACS) and how cargo 
carried pursuant to ACS is to be 
accounted for. 

Agreement No.: 212-010389-007. 

Title: U.S. Gulf Ports/Argentina 
Agreement. 

Parties: 

Empresa Lineas Maritimas Argentinas 
S.A. 

A. Bottacchi S.A. de Navegacion 
C.F.I.I. 

United States Lines (S.A.) Inc. 

Synopsis: The proposed amendment 
would make certain technical 
corrections to the agreement and would 
make changes concerning alternate 
coast service (ACS) and how cargo 
carried pursuant to ACS is to be 
accounted for. 

Agreement No.: 224-011073. 

Title: Tampa Terminal Agreement. 

Parties: 

Tampa Port Authority (Port) 

Regency Cruises. Inc. (Regency) 

Synopsis: The proposed agreement 
would provide Regency nonexclusive 
preferential use of a passenger terminal 
facility at the Port until December 31, 
1991. 

Dated: Februury 27,1987. 

By Order of the Federal Maritime 
Commission. 

Joseph C. Polking. 

Secretary. 

[FR Doc. 87-4572 Filed 3-4-87: 8:45 am) 

BILLING CODE 6730-01-M 
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(Docket No. 84-30) 

Inquiry Concerning Interpretation of 
Section 18(a)(4) of the Shipping Act of 
1984; Discontinuance of Proceeding 

agency: Federal Maritime Commission. 
action: Notice of inquiry; 
discontinuance of proceeding. 

summary: This inquiry was initiated for 
the limited purpose of soliciting 
information from interested persons. 
Responses have been received and are 
being considered by the Commission in 
carrying out its section 18(a)(4) mandate. 
No regulatory purpose is served by 
continuing the proceeding. 

FOR FURTHER INFORMATION CONTACT: 
Secretary, Federal Maritime 
Commission, 1100 L Street, NW., 
Washington, DC 20573 (202) 523-5725. 
SUPPLEMENTARY INFORMATION: This 
proceeding was instituted by Notice of 
Inquiry published in the Federal Register 
of September 6,1984 (49 FR 35242). The 
limited purpose of the inquiry was to 
solicit views and information regarding 
the proper interpretation to be given the 
provision of section 18(a)(4) of the 
Shipping Act of 1984, 48 U.S.C. app. 

1717, which requires the Conmission to 
report to Congress, inter oiia t the cost of 
major regulatory proceedings. No rule or 
order was contemplated to be issued in 
this proceeding. The notice elicited Five 
brief responses from interested parties 
which are being considered by the 
Commission in Finalizing its approach to 
fulfilling its section 18(a)(4) mandate. 

In view of the foregoing, no regulatory 
purpose is served by continuing this 
proceeding and it is hereby ordered to 
be discontinued. 

By the Commission. 

Joseph C. Polking, 

Secretary. 

(FR Doc. 87-4574 Filed 3-4-87: 8:45 am) 

BILLING CODE 6730-01-M 


[Docket No. 87-3) 

Filing of Complaint and Assignment; 
Coastal & Overseas Shipping, Inc. et 
al. 

Notice is given that a complaint filed 
by Coastal A Overseas Shipping Inc. and 
Mid-Atlantic Shipping and Stevedoring, 
Inc. against The City of Salem Municipal 
Port Authority was served March 2, 

1987. Complainants allege that 
respondent has violated sections 
10(a)(2), 10(b)(ll), (12J and (14), and 
10(d)(1) through (3) of the Shipping Act 
of 1984 with regard to terminal 
operations at the Port of Salem, New 
Jersey. 


This proceeding has been assigned to 
Administrative Law Judge Joseph N. 
Ingolia. Hearing in this matter, if any is 
held, shall commence within the time 
limitations prescribed in 48 CFR 502.61. 
The hearing shall include oral testimony 
and cross-examination in the discretion 
of the presiding officer only upon proper 
showing that there are genuine issues of 
material fact that cannot be resolved on 
the basis of sworn statements, 
affidavits, depositions, or other 
documents or that the nature of the 
matter in issue is such that an oral 
hearing and cross-examination are 
necessary for the development of an 
adequate record. Pursuant to the further 
terms of 46 CFR 502.61, the initial 
decision of the presiding officer in this 
proceeding shall be issued by March 2, 
1988, and the final decision of the 
Commission shall be issued by July 5, 
1988. 

Tony P. Kominoth, 

Assistant Secretary. 

(FR Doc. 87-4659 Filed 3-4-87; 8:45 anil 

BILLING CODE 6730-01-M 


Ocean Freight Forwarder License 
Applicants 

Notice is hereby given that the 
following persons have Filed 
applications for licenses as ocean freight 
forwarders with the Federal Maritime 
Commission pursuant to section 19 of 
the Shipping Act of 1984 (48 U.S.C. app. 
1718) and 47 CFR 510. 

Persons knowing of any reason why 
any of the following persons should not 
receive a license are requested to 
contact the Office of Freight Forwarders, 
Federal Maritime Commission, 
Washington, DC 20573. 

Season Express Chicago, Inc., 2202 Lunt 

Avenue, Elk Grove. IL 60007, Officer; 

Wansik Ra, Sole Officer/Director 
Helen Denise McDonald dba Denise 

McDonald, Freight Forwarder. 67 S. 

Lafayette Street, Mobile, AL 36604. 

Dated: March 2,1987, 

Tony P. Kominoth 
Assistant Secretary. 

[FR Doc. 87-4658 Filed 3-4-87: 8:45 am) 

BILLING COOE 6730-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Advisory Committee on Special 
Studies Relating to the Possible Long- 
Term Side Effects of Phenoxy 
Herbicides and Contaminants; 
Reestablishment 

Pursuant to the Federal Advisory 
Committee Act of October 6,1972. Pub. 


L. 92-463. 86 Stat. 770-776. the Secretary, 
Department of Health and Human 
Services (DHHS) announces the 
reestablishment of the Advisory 
Committee on Special Studies Relating 
to the Possible Long-Term Health Effects 
of Phenoxy Herbicides and 
Contaminants. 

This Advisory Committee advises the 
Secretary and the Chair of the Agent 
Orange Working Group (AOWG) 
concerning its oversight of the conduct 
of the Ranch Hand Study by the Air 
Force and provides technical assistance 
to the Air Force in its conduct of the 
study. This Advisory Committee will 
perform functions with respect to its 
oversight of any other studies in which 
the AOWG believes involvement by the 
Advisory Committee is desirable. 

Authority for this Committee shall 
terminate on January 19.1989, unless the 
Secretary, DHHS formally determines 
that continuance is not in the public 
interest. 

Robert W. Miller, 

Chairman. Advisory Committee on Sepcial 
Studies Relating to the Possible Long- Term 
Side Effects of Phenoxy Herbicides and 
Contaminants . 

[FR Doc. 87-4657 Filed 3-4-87: 8:45 am| 

BILLING COOE 4160-17-M 


Health Care Financing Administration 

Statement of Organization, Functions 
and Delegations of Authority 

Part F. of the Statement of 
Organization. Functions, and 
Delegations of Authority for the 
Department of Health and Human 
Services, Health Care Financing 
Administration (HCFA) (Federal 
Register Vol. 50, No. 74, pg. 15230, dated 
Wednesday. April 17,1985; Federal 
Register Vol. 49. No. 133, pp. 28113- 
28119, dated Tuesday. July 10,1984: and 
Federal Register Vol. 48, No. 198, dated 
Wednesday. October 12,1983) is 
amended to reflect a reorganization 
within the Office of the Associate 
Administrator for Operations (AAO). 
The reorganization consolidates HCFA’s 
Medicare contractor evaluation 
responsibilities and the related data 
reporting process in the Bureau of 
Program Operations (BPO). AAO. In 
addition, the Medicaid financial 
management and systems functions are 
being consolidated in the new Office of 
Medicaid Financial Management in the 
Bureau of Quality Control (BQC), also in 
AAO. The new bureau level functional 
statements for BPO and BQC were 
approved by the Secretary on January 7. 
1987. The changes to the subordinate 
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structure of BPO and BQC are contained 
in this package. The changes are being 
made to improve HCFA's Medicaid 
financial oversight activities and to 
place more direct management focus on 
both the Medicare and Medicaid 
programs. 

The specific changes to Part F. are as 
follows: 

• Section FP.20.A.1., Executive Office 
(FPA-1), is deleted in its entirety and 
replaced by an updated functional 
statement to read as follows: 

1. Executive Office (FPA-1). 
Coordinates for the Bureau Director 
matters of Bureau policy. Provides 
Bureau-wide guidance and technical 
assistance on correspondence tracking 
and control procedures and standards of 
content for correspondence and 
memoranda. Serves as the primary focal 
point for the Bureau on operational as 
well as administrative inquiries. 
Coordinates Bureau replies on action 
items and to controlled correspondence 
with the HCFA Executive Secretariat, 
the Congressional Liaison Office, the 
Office of the General Counsel, and with 
other HCFA components, Federal 
Departments, and agencies, etc. 

Develops, coordinates, and implements 

a Bureau-wide management program 
including operational analysis, 
organizational analysis and planning, 
management information systems 
planning, an internal Bureau financial 
management program including the 
formulation and execution of the 
Bureau’s salaries and expense budget, 
and a Bureau-wide staff utilization 
program, including personnel 
administration. Develops and 
implements all Bureau program and 
administrative delegations of authority. 
Plans and monitors the execution of 
major Bureau program initiatives 
through the administration of the 
Bureau’s workplanning and performance 
monitoring program. Coordinates and 
monitors the development of regulations 
and related implementing instructions 
involving the Bureau. 

• Section FP.20.A.2., Office of 
Program Administration (FPA3), is 
deleted in its entirety and replaced by 
an updated functional statement to read 
as follows: 

2. Office of Program Administration 
(FPA3j. Administers contracts with 
private organizations to perform 
Medicare program operations. Develops, 
negotiates, maintains, and modifies all 
primary contracts and agreements with 
intermediaries, carriers, and other 
organizations required under Titles 
XVIII and XIX of the Social Security 
Act. Provides direction and guidance to 
Central Office and Regional Office staff 
on contracts and contracting activities. 


Develops, directs, and implements 
contract procurement including the 
design, development, and evaluation of 
related experiments. Establishes and 
prioritizes the expenditure levels for 
Medicare contractors and for Medicare 
experiments and procurement. 

Develops, implements, and administers 
the national policies, standards, and 
administrative procedures for the 
Medigap program. Establishes policies 
and procedures to be used by all HCFA 
contractors in the procurement of 
equipment, facilities management, 
software, and other services. 

Investigates operating problems which 
are national in scope and recommends 
corrective action. Initiates and 
implements experiments with new 
operational approaches. Assesses the 
operational impact of program 
experiments proposed by HCFA’s 
research and demonstrations staff. 
Establishes quantitative standards and 
qualitative requirements for contractors 
participating in the Medicare program or 
in experimental arrangements. 
Coordinates responses to interested 
organizations prior to the formal 
issuance of new standards and 
requirements. Develops, implements, 
and maintains the standards against 
which the Medicare contractors' 
performance is measured. Develops, 
operates, and manages a program for 
the performance evaluation of Medicare 
contractors. 

• Section FP.20.A.2.a., Division of 
Procurement (FPA31), is deleted in its 
entirety and replaced by an updated 
functional statement to read as follows: 

a. Division of Procurement (FPA31). 
Develops, directs, and implements 
HCFA’s contract procurement policies 
and activities. Directs and supports 
contractor and Regional Office (RO) 
contract procurement activities. 

Reviews the contractor configuration 
and recommends contractors to serve in 
specified areas. Establishes the policies 
and procedures to be used by all HCFA 
contractors in the procurement of 
equipment, facilities management, 
software, and other services. Reviews 
and recommends approval of Requests 
for Proposals (RFP) and evaluates RO 
oversight of data processing 
procurement activities. Prepares 
procurement-related policy, regulations, 
general instructions, and operating 
procedures. Formulates the national 
Medicare contractor strategy, including 
the scope of experimental contracting. 
Makes recommendations regarding 
contract actions; i.e., nonrenewals, 
terminations, consolidations, etc. Directs 
and participates in the design, 
development, and evaluation of HCFA's 
contract-related experiments. Designs, 


directs, and, as HCFA’s Central Office 
representative, participates in all 
transition activities relating to contract 
limitations, terminations, extensions, 
nonrenewals, and awards of contracts, 
including incentive-type agreements. 
Maintains the responsibility for the 
smooth and orderly transition of 
contract, administrative, and program 
functions and duties. 

• Section FP.20.A.2.b., Division of 
Contracts (FPA32), is deleted in its 
entirety and replaced by an updated 
functional statement to read as follows: 

b. Division of Contracts (FPA32). 
Develops, maintains, negotiates, and 
modifies all primary contracts and 
agreements with intermediaries, 
carriers, and State agencies, and other 
organizations as provided under Titles 
XVIII and XIX of the Social Security Act 
including those awarded on an 
experimental basis. Develops 
procedures for the award, nonrenewal, 
termination, extension, and amendment 
of contracts. Approves contracts and 
proposals to contract by State agencies 
under Title XIX of the Act. Serves as the 
Bureau’s representative in adjudicating 
contractor claims because of changes in 
work statements or other disputes 
involving the selection or nonselection 
of contractors. Directs contract-related 
surveys requested by both the Executive 
and Legislative Branches of the Federal 
Government. 

Provides direction and guidance to 
Central Office and Regional Office staff 
on contracts and contract procurement 
and maintains an oversight role on 
regional activity in the area of Titles 
XVlll and XIX contracting. In support of 
the Health Standards and Quality 
Bureau, reviews States’ Memoranda of 
Understanding with Peer Review 
Organizations. Administers a prior 
consultation program to obtain 
comments from Medicare contractors 
and providers on proposed HCFA 
operating policies and instructions. 
Coordinates Fiscal Intermediary Group 
and Carrier Representative Group 
activities. Responsible for the 
designation of intermediaries for chain 
organization issues and other policies 
relating to intermediary availability and 
provider nominations. Also responsible 
for contract hearings and appeals. 

• Section FP.20.A.2.C., Division of 
Operational Initiatives (FPA33), is 
deleted in its entirety and replaced by 
an updated functional statement to read 
as follows: 

c. Division of Operational Initiatives 
(FPA33J. Serves as the focal point in the 
Bureau for legislative matters affecting 
program operations. Recommends and 
develops legislative proposals and 
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regulations for contractor and State 
program operations. Develops and 
implements operational experiments 
other than contract experiments and 
serves as liaison with the Office of 
Research and Demonstrations and other 
HCFA components involved in program 
initiatives impacting on operations. 
Investigates operating problems which 
are national in scope and develops 
corrective action programs. Evaluates 
all operating experiments, including 
contract experimentation, and prepares 
reports for Congress and others. 
Coordinates the Bureau’s regulations 
review activities. Develops, implements, 
and administers national policies, 
standards, and administrative 
procedures for the Medigap program. 
Coordinates Bureau replies on reports 
received from the General Accounting 
Office and the Office of the Inspector 
General, service delivery assessment 
reports, etc. Determines the need for 
operational instructions to implement 
new program policies and legislation 
and coordinates the development of 
such instructions within the Bureau. 
Serves as the focal point in HCFA for 
special programs or projects (e.g., Rural 
Health, Home and Community Based 
Waivers, etc.) and for interprogram 
matters (e.g., coordination of Medicare 
with the Indian Health Service 
programs) that require interagency/ 
interprogram coordination. 

• Section FP.20.A.2.d., Division of 
Operations Standards (FPA38), is 
deleted in its entirety and replaced by 
an updated functional statement to read 
as follows: 

d. Division of Operations Standards 
(FPA36). Establishes a program of 
qualitative and quantitative 
performance standards and 
requirements for Part A and Part B 
Medicare contractors. In terms of cost, 
quality, and timeliness of operations, as 
well as adequacy of beneficiary 
services, quantifies and describes 
acceptable levels of performance by 
which intermediaries, carriers, and 
fiscal agents are evaluated as 
participants in Medicare or in 
operational experiments. Negotiates 
with regional offices, contractors, fiscal 
agents, other HCFA components, and 
national public and private professional 
organizations to arrive at a consensus 
on proposed or revised performance 
standards or requirements prior to their 
formal issuance. Analyzes all 
quantitative and qualitative standards 
and program requirements to assess 
their operational validity and makes 
recommendations for appropriate 
changes. In response to special program 
needs, designs, develops, and conducts 


special studies and/or coordinates with 
other HCFA components on the conduct 
of demonstration projects relating to the 
areas of responsibility of the Office of 
Program Administration. Serves as the 
focal point for Medicare contract 
management for the contracting officer 
(Director, BPO). Initiates, interprets, 
evaluates, and maintains data on each 
Medicare contractor in terms of 
compliance with program initiatives, 
administrative expenditures, and the 
implementation of program and 
operating policies, systems, and 
procedures. Develops, operates, and 
manages a program for the performance 
evaluation of Medicare contractors. 

• Section FP.20.A.3., Office of 
Program Operations Procedures (FPA8), 
is deleted in its entirety and replaced by 
an updated functional statement to read 
as follows: 

3. Office of Program Operations 
Procedures (FPA8J. Develops and 
promulgates the specifications, 
requirements, methods, systems, 
standards, and procedures to implement 
and maintain the operational systems 
for the Medicare program including 
detailed definitions of the relative 
responsibilities of providers, 
contractors, HCFA, and the 
beneficiaries of HCFA's programs. 
Manages the Medicare-contractor 
workload, establishes priorities, and 
monitors the implementation of major 
systems changes. Reviews and 
evaluates systems, systems plans and 
proposals, and Automated Data 
Processing acquisition and 
modifications involving carriers and 
intermediaries. Plans, directs, and 
coordinates operational policy, systems, 
and procedures for the establishment 
and maintenance of Medicare 
entitlement, premium billing, and 
collection. Maintains a National Coding 
System for use in processing Medicare 
claims. 

• Section FP.20.A.3.C., Division of 
Medicaid Procedures (FPA83). is deleted 
in its entirety. This division has been 
transferred to BQC. 

• Section FP.20.A.4., Office of 
Financial Operations (FPA7), is deleted 
in its entirety and replaced by an 
updated functional statement to read as 
follows: 

4. Office of Financial Operations 
(FPA7). Establishes the policies and 
procedures by which contractors and 
Regional Offices prepare and submit 
periodic budget estimates. In 
consultation with other HCFA and BPO 
components, develops and negotiates 
the national budget for Medicare 
contractors, including workload and 
funds estimates. Controls and manages 


the Medicare cash flow and related 
banking activities. Reviews periodic 
contractor expenditure reports to 
evaluate budget execution and 
determine the allowability of costs. 
Prepares analyses of Medicare 
expenditure trends and patterns. 
Reviews contractor performance in 
determining the correct amount of 
provider, physician, and supplier 
overpayments, and assists contractors 
in negotiations related to the 
acceptability of the technique for 
determining the amount of overpayment 
and the methods of recovery. Prepares 
cases when compromises are not 
appropriate and overpayments are 
uncollectable and assists the Claims 
Collection Officer in preparing such 
cases for disposition. Prepares manual 
instructions concerning the procedures 
for the recovery of provider cost report 
overpayments. Designs, implements, and 
maintains a Medicare/Medicaid 
overpayment tracking system. Directs 
the processing of all Medicare (Part A) 
beneficiary appeals and beneficiary 
overpayments. Plans, directs, and 
coordinates the processing of claims 
submitted for reconsideration and 
hearings. Reviews Office of Hearings 
and Appeals, Social Security 
Administration, decisions. Establishes 
procedures and guidelines to target the 
audit activities of Medicare contractors. 
Assures that audit funds are utilized to 
provide a high rate of return in program 
savings. Directs special audit projects. 
Compiles operational and performance 
data for recurring and special reports to 
reflect the status and trends in program 
operations effectiveness. 

• Section FP.20.A.4.b., Division of 
State Agency Financial Management 
(FPA72), is deleted in its entirety. This 
division has been transferred to BQC. 

• A new Section FP.20.A.4.e., Division 
of Reports and Analysis (FPA78) is 
added. This division was transferred to 
BPO from BQC. The new functional 
statement reads as follows: 

e. Division of Reports and Analysis 
(FPA7Q). Designs and develops a system 
of reports that generates Medicare 
contractor and Medicaid State agency 
and fiscal agent data regarding program 
administration. Reviews contractors’, 
State agencies’, and fiscal agents’ 
reporting systems for consistency and 
the ability to transmit the required 
information and prepares the 
appropriate reporting changes. Prepares 
written interpretations and analyses of 
operating data to provide other Bureau 
components with information necessary 
in conducting performance evaluations. 
Develops the specifications for an 
automated administrative information 
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system for Medicare and Medicaid. 
Coordinates the development of the data 
set. Prepares recurring and special 
reports on the status and trends in 
program administration and operational 
effectiveness. Provides technical 
assistance to Regional Offices, 
contractors, State agencies, and fiscal 
agents on reporting requirements. 

• Section FP.20.B.3., Office of Program 
Quality Evaluation (FPC3), is deleted in 
its entirety, including its three 
subordinate divisions, the Division of 
Program Quality Evaluation (FPC31), the 
Division of Reports and Analysis 
(FPC32), and the Division of Quality 
Control Systems Analysis (FPC33). 

• A new Section FP.20.B.3., Office of 
Program Review and Evaluation (FPC7), 
is added including two new divisions, 
the Division of Performance Evaluation 
(FPC71) and the Division of Operational 
Reviews (FPC72). The new functional 
statements for the office and its 
divisions read as follows: 

3. Office of Program Review and 
Evaluation (FPC7). Develops, conducts, 
and/or directs Regional Office (RO) 
participation in intensive analyses of 
selected areas of quality control and 
assessment policy and operations. 
Assessments are conducted to document 
and evaluate the incidence and cause/ 
effect of specific priority problems or 
other impact resulting from the 
implementation of laws, regulations, 
policies, or operational procedures and 
systems. Where inappropriate payments 
exist, develops analytical reports and 
specific recommendations for more 
effective policy or operational controls. 
Makes independent, nonroutine 
assessments of systemic policies and 
operational processes and concerns to 
assure that results are consistent with 
the needs and goals of the Medicare and 
Medicaid programs. Develops program¬ 
wide regulations, procedures, guidelines, 
and studies dealing with program 
effectiveness, oversight, and 
improvement. Develops, implements, 
and maintains programs for the 
comprehensive performance evaluation 
of Medicaid State agencies and fiscal 
agents to compare and consolidate 
operational and cost-effectiveness data 
with findings from a variety of 
assessment and quality control 
programs. Provides technical direction 
and guidance to ROs in their overall 
evaluation of the performance of State 
agencies and fiscal agents. Assures the 
timely production of individual and 
composite reports which document and 
evaluate the performance of State 
agencies. Oversees corrective action 
(CA) policies and processes affecting 
State agencies, including the criteria for 


CA plans, the assessment of the value of 
planned and implemented CAs. 
monitoring of CA progress and 
effectiveness, and recommendations for 
imposing or waiving penalties and fiscal 
disallowances. Provides data and 
systems analysis support for the 
production and interpretation of 
program operations and performance 
indicators. 

a. Division of Performance Evaluation 
(FPC71). Develops, implements, and 
conducts a program for the 
comprehensive performance evaluation 
of Medicaid State agencies and fiscal 
agents. Develops, implements, and 
maintains a program for the evaluation 
of State agencies against established 
performance standards. Provides 
technical direction and guidance to 
Regional Offices (ROs) in their overall 
evaluation of the performance of State 
agencies and fiscal agents. Analyzes 
State assessment results, in conjunction 
with relevant operational and cost data, 
to determine the operational 
effectiveness of individual State 
agencies or fiscal agents. Prepares 
composite evaluation reports and 
comparative rankings of individual State 
agency performance. Coordinates the 
review of RO evaluations of State 
agency conformance with Central Office 
policies and procedures. Identifies 
significant operational problems and/or 
issues of national concern with respect 
to State agencies and makes 
recommendations for corrective action. 
Provides internal systems expertise to 
produce and interpret operational 
performance indicators from the 
manipulation of computer-stored 
financial and program data and to 
review the integrity of operating 
systems. 

b. Division of Operational Reviews 
(FPC72 ). Undertakes in-depth 
assessments of selected programmatic 
areas to determine whether established 
policy and operational criteria are 
effectively met, to thoroughly evaluate 
the appropriateness and cost 
effectiveness of selected HCFA-wide 
operational procedures and systems, 
and to supplement available data with 
additional documentation and 
understanding of priority problems. 
Conducts and/or directs Regional Office 
(RO) participation in these reviews. 
Consults with HCFA policy and 
operational components and prepares 
specific recommendations for regulatory 
and legislative initiatives to enhance the 
cost-effective program management. 
Develops and conducts studies to 
evaluate the potential impact resulting 
from the implementation of proposed 
laws, regulations, and/or policies and 


determines the need for improved policy 
or operational controls to assure fiscal 
accountability and effective program 
management. Conducts special surveys 
in critical areas, identifying problems 
and barriers to problem resolution, and 
developing and recommending 
alternative solutions. Develops, 
conducts, and/or directs RO 
participation in pilot reviews of selected 
areas to determine the potential benefit 
of conducting comprehensive analyses 
of selected program problem areas. 

• Section FP.20.B.4., Office of 
Operational Reviews (FPC6), is deleted 
in its entirety, including its two 
subordinate divisions, the Division of 
Program Effectiveness Reviews (FPC62) 
and the Division of Performance 
Analysis (FPC63). 

• A new Section FP.20.B.4., Office of 
Medicaid Financial Management (FPC8), 
is added to reflect the transfer of 
responsibility for Medicaid financial 
management activities to BQC from 
BPO. The new office will include two 
new divisions, the Division of State 
Agency Financial Management (FPC81) 
and the Division of State Agency 
Systems (FPC82). The new functional 
statements for the office and its 
divisions read as follows: 

4. Office of Medicaid Financial 
Management (FPC8). Establishes the 
policies and procedures by which 
Medicaid State agencies and Regional 
Offices (ROs) submit periodic budget 
estimates and reports. Analyzes budget 
estimates and formulates the national 
Medicaid budget. Administers the State 
grants process for administrative and 
program payments. Reviews all State 
claims for Federal reimbursement under 
Title XIX. Reviews RO disallowances of 
State claims for Medicaid 
reimbursement. Sets and interprets the 
fiscal requirements and procedures for 
use by the States and ROs. Develops 
HCFA instructions for regional staff 
concerning the financial review of the 
Medicaid program and reviews RO 
performance to assure consistency in 
implementation of instructions. Directs 
and coordinates the fiscal aspects of the 
Title XIX program activities. 

Responsible for operational policies 
regarding the availability of Federal 
Financial Participation (FFP), 
designation of appropriate FFP rates, 
and for issuing interpretations to ROs 
regarding operational FFP issues. 
Develops the requirements, standards, 
procedures, guidelines, and 
methodologies pertaining to the review, 
evaluation, and assessment of the 
operations, development, and funding of 
State agency automated systems to 
determine their compliance with 
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published Federal requirements. 
Provides technical assistance with 
respect to Electronic Data Processing 
(EDP) procurements and reviews 
proposed hardware and software 
modifications and/or equipment 
upgrades for approval of increased FFP. 
Designs and conducts studies, 
demonstration projects, and surveys to 
improve Medicaid operational systems, 
methods, and procedures. Plans, 
develops, and monitors systems 
requirements for Medicaid and 
coordinates systems requirements for 
related Federal programs such as Child 
Health Assurance, Child Support 
Enforcement, Food Stamps, and Aid to 
Families with Dependent Children. 

a. Division of State Agency Financial 
Management (FPC81). Establishes 
policies and procedures by which 
Medicaid State agencies and Regional 
Offices (RO) submit periodic budget 
estimates and reports. Analyzes budget 
estimates and formulates the national 
Medicaid budget. Administers the State 
grants process for administrative and 
program payments. Reviews all State 
claims for Federal reimbursement under 
Title XIX of the Social Security Act. 
Reviews periodic State agency 
expenditure reports to evaluate budget 
execution and to determine the 
allowability of costs. Reviews RO 
disallowances of State claims for 
Medicaid reimbursements. Serves as the 
focal point for the defense of 
disallowance decisions before the Grant 
Appeals Board (GAB), analyzes and 
disseminates GAB decisions and 
monitors their implementation. Sets and 
interprets the fiscal requirements and 
procedures for use by the States and 
ROs. Develops HCFA instructions for 
RO staff concerning the financial review 
of the Medicaid program and reviews 
RO performance to assure consistency 
in the implementation of instructions. 
Directs and coordinates the fiscal 
aspects of the Title XIX program 
activities. Provides the definitive HCFA 
interpretation of Medicaid 
reimbursement policy for administration 
and training costs. Responsible for the 
operational policies regarding the 
availability of Federal Financial 
Participation (FFP), designation of 
appropriate FFP rates, and for issuing 
interpretations to ROs regarding 
operational FFP issues. 

b. Division of State Agency Systems 
(FPC82). Develops the requirements, 
standards, procedures, guidelines, and 
methodologies pertaining to the review, 
evaluation, and assessment of the 
operations, development, and funding of 
State agency automated systems to 
determine their compliance with the 


published Federal requirements. Designs 
and employs test criteria to determine 
the accuracy and effectiveness of 
Medicaid claims processing systems. 
Provides technical guidance to other 
HCFA components involved in the 
Medicaid Management Information 
Systems (MMIS) oversight functions 
such as the annual systems performance 
reviews. Reviews State Agency MMIS 
for approval of increased Federal 
Financial Participation (FFP). Provides 
technical assistance with respect to 
Electronic Data Processing (EDP) 
procurements and reviews proposed 
hardware and software modifications 
and/or equipment upgrades for approval 
of increased FFP. Establishes the 
technical specifications for EDP 
procurement procedures and. where 
appropriate, conducts onsite reviews to 
determine the necessity and compliance 
of such procurement requests with the 
Department of Health and Human 
Services and HCFA requirements. 
Develops and maintains a central State 
data profile to support the States and 
regions in improving operations and 
serves as a clearinghouse for technical 
innovations and cost-effective 
methodologies pertaining to the state-of- 
the-art in EDP development. Develops, 
directs, and coordinates systems plans 
and studies for the effective integration 
of all Medicaid automated processing 
systems at the State agency level. 
Designs and conducts studies, 
demonstration projects, and surveys to 
improve Medicaid operational systems, 
methods, and procedures. Plans, 
develops, and monitors systems 
requirements for Medicaid and 
coordinates systems requirements for 
related Federal programs such as Child 
Health Assurance, Child Support 
Enforcement, Food Stamps, and Aid to 
Families with Dependent Children. 
Directs the development and issuance of 
regulations, specifications, 
requirements, procedures, functional 
standards, and instructional material to 
implement and maintain operational 
systems for processing Medicaid claims 
and defines their application to the 
States and beneficiaries of HCFA 
programs. Prepares general systems 
plans and develops the requirements for 
the detailed design and programming for 
model systems used by the States in the 
administration of the Medicaid program. 
Plans, conducts, and evaluates studies 
aimed at long-range improvements in 
systems, methods, and procedures as 
they relate to the administration of the 
Medicaid program. Integrates systems 
within the framework of HCFA policies, 
goals, and objectives in an efficient and 
cost-effective manner. Develops and 


performs national oversight for MMIS- 
related activity including monitoring 
Regional Office responsibilities 
including automated data processing 
approvals and MMIS FFP issues in this 
area. Develops and approves cost 
allocation plans involving multi-agency 
programs. Develops data initiatives 
which will promote efficiency and 
uniformity in Medicaid operations and 
directs the implementation of national 
Title XIX data initiatives such as 
common coding, uniform bills, and 
electronic media claims. Develops 
standards for cost and benefit analysis 
and monitoring of MMIS design, 
development, installation, and 
operations. Serves as the HCFA focal 
point for contact with the States and the 
private sector on MMIS issues. Develops 
and implements a program for the 
exchange of information to improve the 
operation of MMIS systems, methods, 
and procedures including conferences 
and other media. 

Dated: February 12,1987. 

William L Roper, 

Administrator. Health Care Financing 
Administration. 

[FR Doc. 87-4610 Filed 3-4-87; 8:45 am) 

BILLING CODE 4120-03-M 


Social Security Administration 

Disability Advisory Council; Meeting 

agency: Social Security Administration. 
HHS. 

action: Notice of meeting. 

summary: In accordance with the 
Federal Advisory Committee Act (Pub. 

L. 92-463), this notice announces the 
schedule and proposed agenda of a 
forthcoming field hearing of the 
Disability Advisory Council (the 
Council). The Council's schedule of 
regular meetings in Washington, DC was 
published in the Federal Register on 
December 24,1986, at 51 FR 46724. In 
addition, the Council is scheduling field 
hearings at which public officials, 
representatives of civic and public 
interest organizations, and concerned 
citizens may speak. This notice 
announces the second field hearing of 
the Council. 

DATE: March 31,1987, 9:00 a.m. to 5:00 
p.m. 

address: Municipal Office Building 
(City Hall). 701 N. 7th Street, Kansas 
City. KS 66101. 

Agenda: Discussion of alternative 
approaches to work evaluation, the 
feasibility of providing work evaluation 
stipends, and screening criteria for work 
evaluation referrals. 
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FOR FURTHER INFORMATION CONTACT: 

Douglas Badger, Executive Director, 
Disability Advisory Council. P.O. Box 
17004, Baltimore. Maryland 21203, (301) 
594-8177. 

SUPPLEMENTARY INFORMATION: 

General 

The Council is established and 
governed by the provisions of section 
12102 of Pub. L. 99-272. 

The Secretary has appointed the 
members of the Council in accordance 
with the provision of the statute. The 
Council is chaired by Dr. John E. Affeldt, 

The purposes of the Council are to 
study and make recommendations on 
the medical and vocational aspects of 
disability under the Social Security and 
Supplemental Security Income (SSI) 
programs. The Council may engage 
technical assistance in order to carry 
out its purposes. Studies must include: 

(1) The effectiveness of vocational 
rehabilitation programs for Social 
Security and SSI beneficiaries; (2) the 
question of using specialists to complete 
medical and vocational evaluations at 
the State agency disability 
decisionmaking level, including the 
question of requiring medical specialists 
to complete the medical portion of each 
case review and any assessment of 
residual functional capacity in other 
than mental impairment cases; (3) 
alternative approaches to work 
evaluation, the feasibility of providing 
work evaluation stipends, and screening 
criteria for work evaluation referrals; 
and (4) possible criteria for assessing 
the probability that an applicant or 
recipient of benefits based on disability 
will benefit from rehabilitation services. 

Field Hearings 

All field hearings are open to the 
public to the extent that space is 
available. Transcripts of the Field 
hearings are available to the public on 
an at-cost-of duplication basis. The 
transcripts can be ordered from the 
Executive Director of the Council. The 
transcripts and all written submissions 
will become part of the record of these 
proceedings. 

In addition, field hearings will be 
scheduled in Dallas, Texas on May 4, 
1987 and in Boston. Massachusetts on 
June 2,1987. Details concerning these 
field hearings will be announced by a 
notice in the Federal Register at a later 
date. 

The Council will conduct these Field 
hearings as an informal forum. After an 
opening statement by the chairperson, 
the public comment portion of the 
hearing will begin. The Council will 
accept requests to speak from public 
officials, representatives of civic and 


public interest organizations, and 
concerned citizens. As many speakers 
will be scheduled at each meeting site 
as time permits. Because the meeting 
hours will be limited, individuals are 
encouraged to speak about the issues on 
which they feel most strongly and to 
submit further written comments on 
other issues. Persons unable to speak at 
the meetings may submit written 
comments. In order to assure that 
everyone wishing to speak will be given 
the opportunity, the chairperson may 
limit the time allotted to each speaker. 

Any public official, representative of 
an organization, or individual desiring to 
participate at a field hearing should 
write or telephone the Executive 
Director of the Council for the speciFic 
meeting information and provide the 
following: (1) Name; (2) business 
address; (3) telephone number during 
normal working hours; (4) capacity in 
which presentation will be made, i.e., 
public official, organization 
presentation, or citizen; and (5) time 
desired. Late requests and requests to 
speak received on the day of the 
meeting will be honored as time permits. 

Dated: February 26,1987. 

VV. Douglas Badger, 

Executive Director, Disability Advisory 
Council 

[FR Doc. 87-4575 Filed 3-4-87: 8:45 am] 

BILLING CODE 4190-11-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Administration 
[Docket No. N-87-1681] 

Submission of Proposed Information 
Collections to OMB 

agency: Office of Administration, HUD. 
action: Notice. 

summary: The proposed information 
collection requirements described below 
have been submitted to the OfFice of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposals. 

action: Interested persons are invited to 
submit comments regarding these 
proposals. Comments should refer to the 
proposal by name and should be sent to: 
Robert Fishman, OMB Desk Officer. 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 

FOR FURTHER INFORMATION CONTACT: 

David S. Cristy, Reports Management 
Officer, Department of Housing and 


Urban Development, 451 7th Street SW., 
Washington, DC 20410. telephone (202) 
755-6050. This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
described below for the collection of 
information to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the agency form number, 
if applicable; (4) how frequently 
information submissions will be 
required; (5) what members of the public 
will be affected by the proposal; (6) an 
estimate of the total number of hours 
needed to prepare the information 
submission; (7) whether the proposal is 
new or an extension or reinstatement of 
an information collection requirement; 
and (8) the names and telephone 
numbers of an agency official familiar 
with the proposal and of the OMB Desk 
Officer for the Department. 

Copies of the proposed forms and 
other available documents submitted to 
OMB may be obtained from David S. 
Cristy. Reports Management OfFicer for 
the Department. His address and 
telephone number are listed above. 
Comments regarding the proposal 
should be sent to the OMB Desk Officer 
at the address listed above. 

The proposed information collection 
requirement is described as follows: 

Notice of Submission of Proposed 
Information Collection to OMB 

Proposal: Prospectus. 24 CFR Part 390 
Office: Government National Mortgage 
Association 

Form Number: HUD-11712,11712-11, 
11717,11717-11,1724,11728,11728-11, 
1731.1734,11747. and 11747-11 
Frequency of Submission: On 
Occasion 

Affected Public: Businesses or Other 
For-ProFit 

Estimated Burden Hours: 12,400 
Status: Reinstatement 
Contact: Patricia Gifford, HUD, (202) 
755-5550, Robert Fishman, OMB, (202) 
395-6880. 

Authority: Sec. 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507, sec. 7(d) of the 
Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 

Dated: February 25.1987. 

Proposal: Commitment to Guaranty 
Mortgage-Backed Securities 
Office: Government National Mortgage 
Association 

Form Number: HUD-11704 
Frequency of Submission: On Occasion 
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Affected Public Businesses or Other 
For-Profit 

Estimated Burden Hours: 14.000 
Status: Reinstatement 
Contact: Patricia Gifford, HUD, (202) 
755-5550, Robert Fishman, OMB, (202) 
395-6880. 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507, sec. 7(d) of the 
Department of Housing and Urban 
Development Act 42 UJS.C. 3535(d). 

Dated: February 25,1987. 

Proposal: Request for Alternative 
Construction (“No Action Letter”) 
Office: Housing 
Form Number: None 
Frequency of Submission: On Occasion 
Affected Public: Businesses or Other 
For-Profit 

Estimated Burden Hours: 500 
Status: Reinstatement 
Contact: Mark W. Holman, HUD, (202) 
755-6590, Robert Fishman, OMB, (202) 
395-6880. 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507: sec. 7 (d) of the 
Department of Housing and Urban 
Development Act, 42 U.S.C 3535(d). 

Dated: February 10,1987. 

Proposal: Section 312 Loan Program 
Office: Community Planning and 
Development 

Form Number: HUD-1, 6230, 6230C. 6237, 
6243. 40023, 40024, 40025, 40026, and 
40027 

Frequency of Submission: On Occasion 
Affected Public: Individuals or 
Households, State or Local 
Governments. Federal Agencies or 
Employees, and Non-Profit 
Institutions 

Estimated Burden Hours: 5.400 
Status: Reinstatement 
Contact: Richard R. Burk, HUD, (202) 
755-5685 Robert Fishman, OMB, (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C 3507, Sec. 7(d) of the 
Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 

Dated: February 10,1987. 

Proposal: Request for Local Code 
Review (One- and Two-Family 
Dwellings) 

Office: Housing 
Form Number: None 
Frequency of Submission: On Occasion 
Affected Public: Businesses or Other 
For-Profit, Federal Agencies or 
Employees, and Small Businesses or 
Organizations 

Estimated Burden Hours: 8,000 
Status: Reinstatement 
Contact: Mark W. Holman, HUD. (202) 
755-6590, Robert Fishman, OMB. (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507*. Sec. 7 (d) of 


the Department of Housing and Urban 
Development Act. 42 US.C. 3535(d). 

Dated: February 10,1987. 

Proposal: Lead-Based Paint Hazard 
Elimination in CDBG, UDAG, 
Secretary's Fund, Section 312 
Rehabilitation Loan, 

Rental..Rehabilitation and Urban 
Homesteading Programs 
Office: Community Planning and 
Development 
Form Number: None 
Frequency of Submission: 

Recordkeeping 

Affected Public: State or Local 
Governments 

Estimated Burden Hours: 10,000 
Status: Revision 

Contact: Don I. Patch, HUD, (202) 755- 
6587, Robert Fishman. OMB, (202) 395- 
6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507, Sec. 7(d) of the 
Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 

Dated: February 9.1987. 

Proposal: Public Housing: Contract 
Administration 

Office: Public and Indian Housing 
Form Number: HUD-5371. 5372, 51000a, 
and 51000b 

Frequency of Submission: On Occasion 
Affected Public: State or Local 
Governments and Non-Profit 
Institutions 

Estimated Burden Hours: 8,040 
Status: Extension 

Contact: Pris P. Buckler. HUD, (202) 755- 
6640, Robert Fishman, OMB. (202) 395- 
6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507, Sec. 7 (d) of 
the Department of Housing and Urban 
Development Act. 42 U.S.C. 3535(d). 

Dated: February 3.1987. 

Proposal: Direct Disbursement Payment 
Schedule Data—Operating Subsidies 
Office: Public and Indian Housing 
Form Number: HUD-52721 
Frequency of Submission: Annually 
Affected Public: State or Local 
Governments and Non-Profit 
Institutions 

Estimated Burden Hours: 1,350 
Status: Revision 

Contact: John T. Comerford, HUD, (202) 
426-1872, Robert Fishman, OMB, (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507, Sec. 7(d) of the 
Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 

Dated: February 4.1987. 

Proposal: Housing Voucher—Housing 
Voucher Program Request for Lease 
Approval 
Office: Housing 

Form Number: HUD-52517A and 52646 


Frequency of Submission: On Occasion 
Affected Public: State or Local 
Governments 

Estimated Burden Hours: 26.800 
Status: Reinstatement 
Contact: Gwendolyn S. Carter, HUD, 
(202) 755-6887, Robert Fishman, OMB. 
(202) 395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C 3507, Sec. 7(d) of the 
Department of Housing and Urban 
Development Act. 42 U.S.C 3535(d). 

Dated: February 8.1987. 

Proposal: Notice of Fund Availability for 
Housing Vouchers Fiscal Year 1987, 
FR-2297 
Office: Housing 
Form Number None 
Frequency of Submission: Single-Time 
Affected Public: State or Local 
Governments 

Estimated Burden Hours: 3,015 
Status: New 

Contact: Nancy C. Blauvelt. HUD, (202) 
755-5970, Robert Fishman. OMB. (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C 3507: sec. 7(d) of the 
Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: February 5.1987. 

Proposal: Requisition for Disbursement 
of Section 202 Loan Funds 
Office: Housing 
Form Number: HUD-92403-EH 
Frequency of Submission: On Occasion 
Affected Public: Non-Profit Institutions 
Estimated Burden Hours: 2,400 
Status: Extension 

Contact: Evelyn F. Berry, HUD, (202) 
755-5866, Robert Fishman, OMB. (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507; sec. 7(d) of the 
Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 

Dated: February 5,1987. 

Proposal: Mandatory Meals Program in 
Multifamily Rental and Cooperative 
Projects for the Elderly 
Office: Housing 
Form Number: None 
Frequency of Submission: On Occasion 
Affected Public: Individuals or 
Households, Businesses or Other For- 
Profit, Federal Agencies or Employees, 
and Non-Profit Institutions 
Estimated Burden Hours: 4,800 
Status: Extension 

Contact: James J. Tahash, HUD, (202) 
426-3944, Robert Fishman, OMB, (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507: sec. 7(d) of the 
Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: February 5.1987. 
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Proposal: Technical Assistance 
Evaluation 

Office: Community Planning and 
Development 
Form Number: None 
Frequency of Submission: On Occasion 
Affected Public: State or Local 
Governments 

Estimated Burden Hours: 800 
Status: Reinstatement 
Contact: Ronald E. Jones, HUD, (202) 
755-6032, Robert Fishman, OMB, (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507; sec. 7(d) of the 
Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 

Dated: February 18.1987. 

Proposal: Contract and Subcontract 
Reporting for Housing’s Multifamily 
and Single Family Programs 
Office: Housing 
Form Number: Semi-annually 
Frequency of Submission: Semi-annually 
Affected Public: State or Local 
Governments, Businesses or Other 
For-Profit, Non-Profit Institutions, and 
Small Businesses or Organizations 
Estimated Burden Hours: 16,134 
Status: Extension 

Contact: Maurice Gulledge, HUD, (202) 
755-8135, Robert Fishman. OMB. (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; sec. 7(d) of the 
Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 

Dated: February 18,1987. 

Proposal: Procedure for Obtaining 
Certificates of Insurance for 
Development and Modernization 
Projects 

Office: Public and Indian Housing 
Form Number: None 
Frequency of Submission: 

Recordkeeping 

Affected Public: State or Local 
Governments and Non-Profit 
Institutions 

Estimated Burden Hours: 223 
Status: Reinstatement 
Contact: Theodore R. Daniels, HUD, 
(202) 755-8145, Robert Fishman, OMB, 
(202) 395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; sec. 7(d) of the 
Department of Housing and Urban 
Development Act. 42 U.S.C. 3535(d). 

Dated: February 13,1987. 

Proposal: Single Family Mortgage 
Insurance on Hawaiian Home Lands 
Office: Housing 
Form Number: None 
Frequency of Submission: Monthly 
Affected Public: Individuals or 
Households, State or Local 
Governments. Businesses or Other 


For-Profit, and Small Businesses or 
Organizations 

Estimated Burden Hours: 120 
Status: Extension 

Contact: Arthur M. Orton, HUD, (202) 
755-5676 Robert Fishman. OMB, (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507: sec. 7 (d) of the 
Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: February 10,1987. 

Proposal: Transitional Housing 
Demonstration Program; Notice of 
Proposed Guidelines FR-2299 
Office: Housing 
Form Number: None 
Frequency fo Submission: On Occasion 
Affected Public: State or Local 
Governments and Non-Profit 
Institutions 

Estimated Burden Hours: 4,500 
Status: New 

Contact: Lawrence Goldberger, HUD, 
(202) 755-5720 Robert Fishman, OMB, 
(202) 395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; sec. 7(d) of the 
Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: February 10.1987. 

Proposal: Housing Development Grant 
Program; List of Designated Areas 
Office: Housing 
Form Number: None 
Frequency of Submission: Single-Time 
Affected Public: State or Local 
Governments 

Estimated Burden Hours: 4,125 
Status: New 

Contact: Michael A. Levine, HUD, (202) 
755-6142, Robert Fishman, OMB, (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507, Sec. 7 (d) of 
the Department of Housing and Urban 
Development Act. 42 U.S.C. 3535(d). 

Dated: February 11,1987. 

Proposal: Report on Applicants for 
Multifamily Rental Housing 
Office: Fair Housing and Equal 
Opportunity 

Form Number: HUD-935.5 
Frequency of Submission: On Occasion 
Affected Public: Businesses or Other 
For-Profit and Non-Profit Institutions 
Estimated Burden Hours: 254 
Status: New 

Contact: Mary T. George, HUD, (202) 
755-2287 Robert Fishman. OMB. (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; sec. 7(d) of the 
Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 

Dated: February 24.1987. 

Proposal: Contractor’s Certificate and 
Release Format. 24 CFR 841 


Office: Public and Indian Housing 
Form Number: None 
Frequency of Submission: On Occasion 
Affected Public: State or Local 
Governments and Non-Profit 
Institutions 

Estimated Burden Hours: 239 
Status: Extension 

Contact: William C. Thorson, HUD, (202) 
755-6460 Robert Fishman. OMB, (202) 
395-6880 

Authority: Sec. 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507. sec. 7(d) of the 
Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 

Dated: February 21,1987. 

John T. Murphy, 

Director , Information Policy and Management 
Division . 

[FR Doc. 87-4570 Filed 3-4-87; 8:45 am) 

BILLING COOE 4210-01-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Plan for the Use and Distribution of the 
Ak-Chin, Salt River, and Gila River 
Indian Communities’ Judgment Funds 
in Docket 228 Before the United States 
Claims Court 

February 20.1987. 

agency: Bureau of Indian Affairs, 
Interior. 

ACTION: Notice. This notice is published 
in exercise of authority delegated by the 
Secretary of the Interior to the Assistant 
Secretary for Indian Affairs by 209 DM 
8 . 

EFFECTIVE date: This Plan was effective 
as of August 10,1986. 

FOR FURTHER INFORMATION CONTACT: 

Terry Lamb. Historian, Bureau of Indian 
Affairs, Branch of Acknowledgment and 
Research, Mail Stop 32-SIB, 1951 
Constitution Ave. NW., Washington. 
D.C.20245. 

SUPPLEMENTARY INFORMATION: The Act 

of October 19,1973, (Pub. L. 93-134, 87 
Stat. 466), as amended, requires that a 
plan be prepared and submitted to 
Congress for the use and distribution of 
funds appropriated to pay a judgment of 
the Indian Claims Commission or Court 
of Claims to any Indian tribe. Funds 
were appropriated on May 15,1985, in 
satisfaction of the award granted to the 
Ak-Chin, Salt River Pima-Maricopa, and 
Gila River Pima-Maricopa Indian 
communities in Docket 228. The plan for 
the use and distribution of the funds 
was submitted to the Congress with a 
letter dated May 8,1986, and wa9 
received (as recorded in the 
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Congressional Record) by the Senate on 
May 13.1986, and by the House of 
Representatives on May 12.1986. The 
plan became effective on August 10, 

1986 as provided by the 1973 Act. as 
amended by Pub. L. 97-458, since a joint 
resolution disapproving it was not 
enacted. However, it should be noted 
that the plan, with respect to the Gila 
River Indian Community, was amended 
by the Act of October 16,1968, Pub. L 
99-493,100 Stat. 1241. The plan reads as 
follows: 

Plan 

For the Use and Distribution of 
Judgment Funds to the Ak-Chin. Salt 
River Pima-Maricopa. and the Gila River 
Pima-Maricopa, Indian Communities, in 
Docket 228 before the United States 
Claims Court. 

The funds appropriated on May 15, 
1985 in satisfaction of the award granted 
to the Ak-Chin, Salt River Pima- 
Maricopa, and Gila River Pima- 
Maricopa Indian Communities in Docket 
228 before the United States Claims 
Court. less attorney fees and litigation 
expenses, and including all interest and 
investment income accrued, shall be 
used and distributed as follows. 

The Secretary of the Interior shall 
divide the funds among the Ak-Chin 
Indian Community, the Salt River Pima- 
Maricopa Indian Community, and the 
Gila River Pima-Maricopa Indian 
Community on the basis of current 
membership as of the effective date of 
the plan. Within 120 days after the 
effective date of this plan, each of the 
three Communities' membership rolls 
shall be brought current under existing 
community authority and procedures, 
for the approval and certification by the 
Secretary of the Interior. Any person 
who is dually enrolled shall be given an 
opportunity to clarify his/her enrollment 
status during this 120-day period. An 
individual will not be permitted to be 
dually enrolled for per capita payments. 
In addition to determining each tribe’s 
share, the rolls will be used for the per 
capita distributions for Ak-Chin and Salt 
River. 

Ak-Chin Share 

The Ak-Chin Indian Community's 
share of the funds shall be used and 
distributed as follows: 

Per Capita Aspect 

The Secretary of the Interior shall 
make a per capita distribution of eighty 
(80) percent of the apportioned share of 
funds, in a sum as equal as possible, to 
each member of the Ak-Chin Indian 
Community born on or prior to and 
living on the effective date of this plan. 


Any remaining amount, after the per 
capita payment to the members, shall 
revert to the tribe for use in the 
programming aspect of this plan. 

Programming Aspect 

Twenty (20) percent of the Ak-Chin 
apportioned share of funds including 
principal, interest and investment 
income accrued shall be available on a 
budgetary basis for the support of tribal 
governmental operations, subject to the 
approval of the Secretary of the Interior. 

Salt River Share 

The Salt River Pima-Maricopa Indian 
Community’s share of the funds shall be 
used and distributed as follows: 

Per Capita Aspect 

The Secretary of the Interior shall 
make a per capita distribution of eighty 
(80) percent of the apportioned share of 
the funds, in a sum as equal as possible, 
to each member of the Salt River Pima- 
Maricopa Indian Community born on or 
prior to and living on the effective date 
of this plan. 

Any remaining amount, after the per 
capita payment to the members, shall 
revert to the tribe for use in the 
programming aspect of this plan. 

Programming Aspect 

Twenty (20) percent of the 
apportioned share of funds including 
principal, interest and investment 
income accrued shall be invested by the 
Secretary of the Interior until the 
Community submits an investment plan 
for the Secretary’s approval. Upon 
approval of any such investment plan, 
the investment funds, at a mutually 
agreed upon time, will be transferred to 
the Community and thereafter the 
Secretary will have no responsiblity for 
them. After the transfer of the 
investment funds to the Community, the 
investment decisions will then be the 
sole responsibility of the Community 
Council and will not be subject to the 
provisions in the Federal statues 
governing the investment of Indian trust 
funds. Funds will be invested, whether 
by the Secretary or the Community, for 
the express purpose of constructing a 
health center for the Community when 
the principal and any funds earned are 
sufficient to undertake the construction 
at a date to be determined by the 
Community Council. 

Gila River Share 

One hundred (100) percent of the 
apportioned share to the Gila River 
Pima-Maricopa Indian Community shall 
be invested, with interest accruing on 
the investment to be divided between 
the community administration (50%) and 


the seven community districts (50%) on a 
budgetary basis. The community 
districts share shall be further divided 
on an equal basis. 

The Community Council shall 
determine which community programs 
shall be supported on a budgetary basis 
with the fifty (50) percent interest 
income designated for community 
administration. The seven District 
Councils shall determine which 
governmental activities for their 
respective Districts shall be supported 
with their shares of the fifty (50) percent 
interest income. 

The initial investments shall be made 
by the Secretary of the Interior. While 
the investments are under the control of 
the Secretary, the use of the funds on a 
budgetary basis shall be subject to the 
approval of the Community Council and 
the Secretary of the Interior. 

When the Community Council desires 
to undertake the investment of the funds 
rather than by the Secretary, the 
Community Council may present an 
investment plan to the Secretary for 
approval. Upon the Secretary's approval 
of the investment plan, the investment 
funds, at a mutually agreed upon time, 
will be transferred to the Community 
Council and thereafter the Secretary will 
have no responsibility for them. 

Upon the Community’s Council’s 
assumption of responsibility for 
investment of the funds, the investment 
policy to be followed by the Gila River 
Community Council will be that of 
preserving the total funds awarded and 
obtaining the highest interest rates 
current money markets can safely 
provide. The investment policy of the 
Gila River Community will provide that 
only the following types of investment 
shall be made: 

United States Treasury obligations; 
Federal agency obligations; United 
States Treasury bills; Bankers’ 
acceptance, provided the assets of the 
issuing bank exceed $1 billion or the 
issuing bank pledges full collateral; 
Certificates of Deposit, provided the 
assets of the issuing bank exceed $1 
billion or the issuing bank pledges full 
collateral; Commercial paper, provided 
it is rated prime-2 by Moody or A-2 by 
Standard and Poor or is obligation of a 
company with outstanding unsecured 
debt rated Aa by Standard and Poor. All 
funds invested in financial institutions 
must be fully insured by the Federal 
Deposit Insurance Corporation, the 
Federal Savings and Loan Insurance 
Corporation, or other similar agency. 

In order to use any portion of the 
principal, a referendum of the qualified 
voters of the Gila River Indian 
Community will be required, according 
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to the Amended Constitution and 
bylaws of the Gila River Indian 
Community. Any action approved will 
be subject to the approval of the 
Secretary of the Interior, if the 
investment program is still under the 
control of the Secretary. 

If, after three years from the effective 
date of this plan, there are additional 
interest and investment funds available 
after the community administration and 
community districts share have been 
programmed, the Community council 
may decide to provide for a dividend 
payment to all tribal members bom on 
or prior to and living on the date such 
payment is declared. Only that amount 
agreed on by the Community Council 
and no more than fifty (50) percent of 
the interest and investment income 
accrued at the time, shall be available 
for such dividend payment, to be paid in 
a sum as equal as possible, to all eligible 
tribal members. 

The amount and payment date shall 
be determined by the Community 
council with the approval of the 
Secretary, if the investment program is 
still under the control of the Secretary, 

Generl Provisions 

The per capita share of living, 
competent adults shall be paid directly 
to them. 

The per capita shares of deceased 
individual beneficiaries shall be 
determined and distributed in 
accordance with 43 CFR Part 4, Subpart 
D. Per capita shares of legal 
incompetents and minors shall be 
handled as provided in the Act of 
October 19,1973, 87 Stat. 466. as 
amended January 12,1983, 96 Stat. 2512. 

None of the funds made available 
under this plan for programing or per 
capita distribution shall be subject to 
Federal or State income taxes, nor shall 
such funds nor their availability be 
considered as income or resources nor 
otherwise utilized as the basis for 
denying or reducing the financial 
assistance or other benefits to which 
such household or member would 
otherwise be entitled under the Social 
Security Act or, except for per capita 
shares and dividend payments in excess 
of $2,000, any Federal or federally 
assisted program. 

Ronald L Esquerra, 

Deputy to the Assistant Secretary, Indian 
Affairs (Operations). 

IFR Doc. 87-4825 Filed 3-4-87; 8:45 amj 
B'LUNQ CODC 4310-02-11 


Bureau of Land Management 

IOR-943-07-5440-10: GP-07-126; OR- 
37636] 

Oregon Conveyance of Public Land for 
Airport Purposes; Realty Action 

AGENCY: Bureau of Land Management. 
Interior. 

action: Notice of realty action 

summary: The following public land in 
Josephine County, Oregon has been 
found suitable for conveyance to 
Josephine County, Oregon for airport 
purposes under Section 516 of the 
Airport and Airway Improvement Act of 
1982 (49 U.S.C. 2215): 

Willamette Meridian 
T. 40 S., R. 8 W.. 

Sec. 7. EVfeEVfc. 

Containing 160 acres. 

Conveyance of the land is consistent 
with applicable Federal and county land 
use plans and will help meet the needs 
of Josephine County residents for air 
transportation. The land will be 
conveyed subject to: 

1. Reservation to the United States of 
a right-of-way for ditches or canals. 

2. Reservation of all minerals to the 
United States. 

3. Reservation to the United States 
Forest Service of title to certain 
buildings necessary for its continued 
operations at the airport. 

4. The provisions of the Federal 
Aviation Administration regulations 
found in 14 CFR 154.13(a) through (i). 

5. All valid existing rights, including 
but not limited to any right-of-way, 
easement or lease of record. 

This notice segregates the above 
described public land from operation of 
the public land laws, including the 
mining laws. The segregative effect will 
end upon issuance of the conveyance or 
1 year from the date of this publication, 
whichever occurs First. 

dates: For a period on or before April 

20,1987, interested parties may submit 
comments to the State Director, P.O. Box 
2965, Portland, Oregon 97208. In the 
absence of any objections, the decision 
to approve this realty action will 
become the final determination of the 
Department of the Interior. 

FOR FURTHER INFORMATION CONTACT: 

Persons wishing to obtain detailed 
information on the action including the 
terms and conditions of the conveyance 
may write Bill Bliesner. BLM Oregon 
State Office, P.O. Box 2965, Portland, 
Oregon 97208 or call (503) 231-6903. 


Dated; February 28,1987. 

Charles W. Luscher, 

State Director . 

(FR Doc. 87-4661 Filed 3-1-87; 8:45 am] 

BILLING CODE 4310-33-M 


l CO-942-06-4520-12) 

Colorado; Filing of Plats of Survey 

February 23.1987. 

The plat of survey of the following 
described land, will be officially Filed in 
the Colorado State Office, Bureau of 
Land Management, Lakewood, 

Colorado, effective 10:00 a.m., February 

23.1987. 

The plat, representing the dependent 
resurvey of a portion of the west 
boundary of the Sangre de Cristo Grant, 
a portion of the north boundary, and a 
portion of the subdivisional lines, and 
the survey of the subdivision of section 
2, T. 35 N., R. 11 E.. New Mexico 
Principal Meridian, Colorado, Group No. 
771, was accepted February 13,1987. 

This survey was executed to meet 
certain administrative needs of this 
Bureau. 

The plat, representing the dependent 
resurvey of a portion of the north and 
west boundaries of the Sangre de Cristo 
Grant, and a portion of the subdivision 
lines, and the survey of the 
subdivisional of sections 22 and 35, T. 36 
N., 11 E., New Mexico Principal 
Meridian, Colorado, Group No. 771, was 
accepted February 13,1987. 

This survey was executed to meet 
certain administrative needs of this 
Bureau. 

The plat, representing the dependent 
resurvey of a portion of the south 
boundary of the Ute Ceded Lands, the 
east and north boundaries, a portion of 
the west boundary, and a portion of the 
subdivisional lines, and the survey of 
the subdivision of certain sections, T. 

34., R. 6 W., north of the Ute Line. New 
Mexico Principal Meridian, Colorado, 
Group No. 792, was accepted February 

10.1987. 

This survey was executed to meet 
certain administrative needs of the U.S. 
Forest Service. 

All inquiries about this land should be 
sent to the Colorado State Office, 

Bureau of Land Management, 2850 
Youngfield Street, Lakewood, Colorado 
80215. 

Jack A. Eaves. 

Chief. Cadastral Surveyor for Colorado . 

(FR Doc. 87-4593 Filed 3-4-87; 8:45 am] 

BILLING CODE 4310-JB-M 
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(CO-S40-07-4220-11; C-021326] 

Colorado; Notice of Proposed 
Continuation of Withdrawal 

February 25.1987. 

agency: Bureau of Land Management, 

Interior. 

action: Notice. 

summary: The Forest Service, U.S. 
Department of Agriculture, proposes 
that the order which withdrew lands for 
an indefinite period of time for the 
Ropers Administrative Site, be modified 
and the withdrawal be continued for 20 
years insofar as it affects 10 acres of 
National Forest System land in the State 
of Colorado. The land will remain 
closed to surface entry and mining, but 
not to mineral leasing. 
date: Comments should be received on 
or before June 3.1987. 
address: Comments should be 
addressed to State Director, Colorado 
State Office. 2850 Youngfield Street, 
Lakewood, Colorado 80215. 

FOR FURTHER INFORMATION CONTACT: 
Doris E. Chelius, BLM Colorado State 
Office, (303) 236-1768. 

The Forest Service, U.S. Department 
of Agriculture, proposes that the existing 
withdrawal made by Public Land Order 
1845, dated May 7,1959. for an indefinite 
period of time, be modified to expire in 
20 years pursuant to section 204 of the 
Federal Land Policy and Management 
Act of 1976. 90 Stat. 2751. 43 U.S.C. 1714, 
insofar as it affects the following 
identified lands in the State of Colorado: 

New Mexico Principal Meridan 

Gunnison National Forest 
T. 51 N.. R. 1 E.. 

Sec. 33. SV&NEV^NEV^SW V* and NViSEVW 
EV 4 SW V 4 . 

The area described aggregates 10 acres in 
Gunnison County. Colorado. 

The purpose of this withdrawal is for the 
administration and protection of the Ropers 
Administrative Site. No change is proposed in 
the purpose or segregative effect of the 
withdrawal. The land will continue to be 
withdrawn from surface entry and mining, 
but not from mineral leasing. 

For a period of 90 days from the date of 
publication of this notice, all persons who 
wish to submit comments in connection with 
this proposed action may present their views 
in writing to this office. 

The authorized officer of the Bureau of 
Land Management will undertake such 
investigations as are necessary to determine 
the existing and potential demand for the 
land and its resources. A report will be 
prepared for consideration by the Secretary 
of the Interior, the President, and Congress, 
who will determine whether or not the 
withdrawal will be continued and, if so. for 
how long. Notice of the final determination 


will be published in the Federal Register. The 
existing withdrawal will continue until such 
determination is made. 

Evelyn W. Axelson, 

Chief. Branch of Lands and Minerals 
Operations. 

|FR Doc. 87-4594 Filed 3-4-87; 8:45 am] 

BILLING CODE 4310-JB-M 


ICA-050-4351-12] 

Intent to Amend Redding Management 
Framework Plan and Availability of 
Proposed Planning Criteria; Ukiah 
District, CA 

AGENCY: Bureau of Land Management, 
Interior. 

action: Notices of intent and 
availability. 

SUMMARY: Pursuant to 43 CFR 1601.2(c) 
notice is hereby give that the Redding 
Resource Area, Ukiah District, 

California is amending the Redding 
Management Framework Plan (MFP); 
pursuant to 43 CFR 1601.4-2 notice is 
hereby given that proposed planning 
criteria for the amendment are available 
for public review and comment. 
date: Comments on the intent to amend 
and the proposed planning criteria will 
be accepted for up to April 301987. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Bainbridge. Redding Resource 
Area Manager, Bureau of Land 
Management, Redding Area Office, 355 
Hemsted Drive, Redding, California 
96002. Telephone (916) 246-5325. 
SUPPLEMENTARY INFORMATION: The 
intent of this amendment is to consider 
the designation of the Shasta River 
Canyon Chinook salmon spawning area 
as an area of critical environmental 
concern (ACEC). The Redding MFP 
(1982) and the Shasta River Aquatic 
Habitat Management Plan (AHMP) 
(1983) recognized the importance of 
protecting spawning sites in the Shasta 
River Canyon; the California 
Department of Fish and Game has 
structures (weirs) in the river to enhance 
spawning habitat and more structures 
are scheduled to be built in accordance 
with the approved AHMP. An ACEC 
designation will put certain restrictions 
on suction dredging on mining claims by 
requiring an approved Plan of 
Operations (POO) before suction 
dredges over three inches in diameter 
are used; the intent is to protect the 
structures from damage by dredging 
activities. The ACEC would be a 
corridor including the streambed and 
adjacent land up to 100 feet above the 
normal high water level, along both 
sides of the stream, on public lands in T. 


46 N., R. 6 W„ MDM, Sections 19 and 30. 
and in T. 46 N., R. 7 W„ MDW, Sections 
24, 25, and 36. The approved AHMP is a 
detailed plan for the area and contains, 
in effect, the proposed planning criteria. 
This planning amendment will not 
change the actions specified in the 
AHMP; only the formal designation as 
an area of critical environmental 
concern is at issue. Opportunities for 
public input and comment will be 
announced through the media, mailings, 
and personal contacts. 

Dated: February 24,1987. 

Edwin G. Katlas 
Acting District Manager. 

[FR Doc. 87-4590 Filed 3-4-^87; 8:45 am] 

BILLING CODE 4310-HC-M 


(MT-930-07-4212-13; M-64872] 

Order and Notice; Opening of Public 
Land; Custer and Prairie Counties, MT 

agency: Bureau of Land Management 
Interior. 

action: Notice of conveyance and order 
providing for opening of public land in 
Custer and Prairie Counties, Montana. 

SUMMARY: This order will open lands 
reconveyed to the United States in an 
exchange under the Federal Land Policy 
and Management Act of 1976, 43 U.S.C. 
1701 et seq. (FLPMA), to the operation of 
the public land laws. It also informs the 
public and interested state and local 
governmental officials of the issuance of 
the conveyance document. 

DATE: At 9 a.m. on April 1,1987, the 
lands reconveyed to the United States 
shall be open to the operation of the 
public land laws, subject to valid 
existing rights, the provisions of existing 
withdrawals and the requirements of 
applicable law. The lands described in 
paragraph one below were segregated 
from settlement, sale, location and 
entry, including the mining laws, but not 
from exchange, by the Notice of Realty 
Action published in the Federal Register 
on July 25,1986 (51 FR 26754). The 
segregation terminated on issuance of 
the patent and deed on December 29, 
1986. 

FOR FURTHER INFORMATION CONTACT: 

Edward H. Croteau, Chief, Lands 
Adjudication Section, BLM. Montana 
State Office, P.O. Box 36800. Billings. 
Montana 59107. Phone (406) 657-6082. 

SUPPLEMENTARY INFORMATION: 

1. Notice is hereby given that pursuant 
to section 206 of FLPMA, the following 
described surface estate was conveyed 
to Nora Bradshaw: 
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Principal Meridian, MT 
T. 8 N„ R. 51 E.. 

Sec. 2. loti. NE’ASEW. 

T. 8 N.. R. 52 E., 

Sec. 2. lots 3 though 8: 

Sec. 4. lots 1 though 8. SW Va\ 

Sec. 0. lots 1 through 0. E^SW 1 /*. SEVa. 

T. 9 N.. R. 52 E.. 

Sec. 8. NEW and SW; 

Sec. 20. all; 

Sec. 28, SVfc; 

Sec. 34, WVfe. 

T. 8 N.. R. 53 E., 

Sec. 0, lots 1. 2. SVjtSEV 4 . 

Aggregating 3.238.50 acres. 

2. In exchange for the above selected 
land, the United States acquired the 
surface estate of the following described 
land in Custer and Prairie Counties, 
Montana: 

Principal Meridian. MT 

T. 9 N., R. 52 E.. 

Sec. 7. lots 1 through 4. EW, EWW W; 

Sec. 17. EVfe, NEttNVW*. SVfcNWy*. SWV*; 
Sec. 19, lots 1 through 4. EW, EWWVfe; 

Sec. 29, all; 

Sec. 30. NEV4. EWSEW; 

Sec. 31. lots 1 through 4. EW. EWWVk. 
Containing 3,380.92 acres. 

3. The values of federal public land 
and the nonfederal land in the exchange 
were both appraised at $215,000. No 
minerals were transferred by either 
party in the exchange. 

4. At 9 a.m. on April 1. 1987, the lands 
described in paragraph two above that 
were conveyed to the United States will 
be open to the operation of the public 
lands laws. 

|ohn E. Moorhouse. 

Acting, Deputy State Director, Division of 
Lands and Renewable Resources. 

February 25.1985. 

|FR Doc. 87-4588 Filed 3-4-87; 8:45 am] 

BILLING COOE 4310-DN-M 


IMT-930-07-4212-13; M-59617J 

Order and Notice; Opening of Public 
Land, Garfield County, MT 

agency: Bureau of Land Management, 
Interior. 

action: Notice of conveyance and order 
providing for opening of public land in 
Farfield County. 

summary: This order will open lands 
reconveyed to the United States in an 
exchange under the Federal Land Policy 
and Management Act of 1976, 43 U.S.C. 
1701 et seq . (FLPMA), to the operation of 
the public land laws. It also informs the 
public and interested state and local 
governmental officials of the issuance of 
the conveyance document. 
date: At 9 a.m. on April 15.1987, the 
lands reconveyed to the United States 


shall be open to the operation of the 
public land laws, subject to valid 
existing rights, the provisions of existing 
withdrawals and the requirements of 
applicable law. 

ADDRESS: For further information 
contact: Edward H. Croteau, Chief. 
Lands Adjudication Section, BLM, 
Montana State Office, P.O. Box 36800, 
Billings. Montana. Phone (406) 657-6082. 
SUPPLEMENTARY INFORMATION*. 

1. Notice is hereby given that pursuant 
to section 206 of FLPMA, the following 
described surface estate was conveyed 
to Spear J, Inc.: 

Principal Meridian, MT 
T. 18 N.. R. 40 E.. 

Sec. 3, SEy4NE l /4. NW‘/ 4 SEV 4 . 

Containing 80 acres. 

2. In exchange for the above-selected 
land, the United States acquired the 
surface estate of the following described 
land in Garfield County, Montana. 

Principal Meridian. MT 

T. 18 N.. R. 40 E., 

Sec. 10. SEWSW**; and 
Sec. 15, NEV 4 NWW. 

Containing 80 acres. 

3. The values of federal public land 
and the nonfederal land in the exchange 
were appraised at $5,500. No minerals 
were transferred by either party in the 
exchange. 

4. At 9 a.m. on April 15,1987, the 
lands described in paragraph 2 above 
that were conveyed to the United States 
will be open to the operation of the 
public land laws. 

John E. Moorhouse, 

Acting, Deputy State Director, Division of 
Lands and Renewable Resources. 

February 24.1987. 

[FR Doc. 87-4589 Filed 3-4-87; 8:45 am] 

BILLING CODE 4310-DN-M 


IOR-080-07-3110-10: GP7-130; OR 40200] 

Proposed Exchange; Realty Action; 
Willamette Meridian, OR 

February 20.1987. 

agency: Bureau of Land Management, 
Interior. 

action: Notice of realty action. 

This exchange will be between the 
United States (Bureau of Land 
Management) and Brazier Forest 
Products. Inc. (Brazier). In the exchange, 
the United States will acquire the fee 
estate in the following described land: 

Willamette Meridian, OR 

T. 7 S.. R. 4 E.. 

Sec. 18, WVfeSWVi. 

Containing 80.00 acres in Clackamas 
county. 


In exchange for this parcel. Brazier 
will acquire an area of timber only with 
the right to harvest and remove the 
timber over a five-year period. The area 
of timber will be of a size to equal the 
fair market value of the offered parcel 
and will be located in the following 
described public land (public domain 
status): 

Willamette Meridian, OR 

T. 7 S., R. 3 E.. 

Sec. 22. NVfe. 

The parcel to be acquired by the 
United States is the only "inholding*’ in 
the Table Rock Wilderness, established 
by the Act of Congress of June 26,1964. 
Upon acquisition, the wilderness area 
will be expanded to 5,750 acres of public 
lands. 

The exchange proposal has been 
given public exposure and no adverse 
comments were received. The exchange 
is consistent with the Salem District 
Eastside Management Framework Plan 
and is determined to be in the public 
interest. 

Detailed information concerning this 
exchange, including the environmental 
assessment/land report, is available for 
review at the Salem District Office, 1717 
Fabry Rd. SE, Salem. OR 97306. 

For a period of 45 days from the date 
of publication of this notice in the 
Federal Register, interested parties may 
submit comments to the Clackamas 
Area Manager at the above address. 

Any objections will be reviewed by the 
Salem District Manager, who may 
sustain, vacate, or modify this realty 
action. In the absence of any objections, 
this realty action will become the final 
determination of the Department of the 
Interior. 

Jeffrey F. Kovach, 

Acting Clackamas Area Manager. 

[FR Doc. 87-4592 Filed 3-4-87; 8:45 am) 

BILLING CODE 4310-33-M 


INV-020-07-4212-241 

Realty Action; Availability of Public 
Land for Non-Federal Use Through 
Lease; Nevada 

agency: Bureau of Land Management, 
Interior. 

action: FLPMA, section 302 lease 
application. 

summary: A notice of Realty Action to 
advertise the availability of public land 
for non-federal use, through lease shall 
be issued. This lease would allow for 
the storage of explosives and other 
related items on public lands 
administered by the Bureau of Land 
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Management, Winnemucca District 
Office. An application for lease will be 
considered and negotiation for lease will 
be on a non-competitive basis. This 
realty action is being considered under 
the Authority of the Provisions of 
section 302 of the Federal Land Policy 
and Management Act of October 21, 
1976. 

Mount Diablo Base & Meridian 
T. 37 N.. R. 38 E.. 

Sec. 28. SWy.SW ViSE'/iSE * 1 2 * 1 /.. 

2.5 Acres. 

The parcel is located in Humboldt 
County approximately six miles north of 
Winnemucca, Nevada. 

No other disposals for lease of the 
subject lands will be accepted due to the 
lack of competitive interest in the lands. 

The proposal would be authorized by 
a lease for a term of 3 years. The lease 
could be renewed for a like period at the 
discretion of the Authorized Officer. 

The parcel has not been appraised at 
this time, so no estimate of rent is 
available. The rent will not be less than 
the appraised fair market value as 
determined by the Bureau of Land 
Management. 

For a period of 45 days from the date 
of publication of this notice in the 
Federal Register, interested parties may 
submit comments to the District 
Manager. 705 East 4th Street. 
Winnemucca, NV 89445. In the absence 
of adverse comments, an application for 
the proposed use will be processed in 
accordance with proper application 
procedures. 

Dated: February 24,1987. 

Frank C. Shields, 

District Manager. 

[FR Doc. 87-4591 Filed 3-4-87; 8:45 am] 

BILLING CODE 4310-HC-M 


10R-010-07-4410-10; GP7-128] 

Joint Advisory Board/Council Meeting 

agency; Bureau of Land Management, 
Interior. 

action: Notice of joint meeting at 1:30 
p.m.. March 18, 1987. 


summary: The agenda will deal with the 
OR/WA BLM organization study. 

FOR FURTHER INFORMATION, CONTACT: 

Dick Harlow, Lakeview District Office. 
P.O. Box 151, Lakeview. OR 97630. 
(Telephone: 503-947-2177). 


Dated: February 25.1987. 

Jerry Asher, 

District Manager. 

[FR Doc. 87-4660 Filed 3-4-87; 8:45 am] 

BILLING COOE 4310-33-M 


ICA-940-07-4520-12; Group 868] 

Plat of Survey; California 

February 26,1987. 

1. This plat of the following described 
land will be officially filed in the 
California State Office. Sacramento, 
California immediately: 

Mount Diablo Meridian. Inyo County 

T. 23 S., R. 42 E. 

2. This plat representing the 
dependent resurvey of a portion of the 
subdivisional lines, and the metes-and- 
bounds survey of Tract Nos. 37 and 38, 
and Lot 1, Section 35, Township 23 
South, Range 42 East, Mount Diablo 
Meridian. California, under Group No. 
868, California, was accepted February 
11. 1987. 

3. This plat will immediately become 
the basic record of decribing the land for 
all authorized purposes. This plat has 
been placed in the open files and is 
available to the public for information 
only. 

4. This plat was excuted to meet 
certain administrative needs of the 
Bureau of Land Management. 

5. All inquiries relating to this land 
should be sent to the California State 
Office. Bureau of Land Management, 
Federal Office Building. 2800 Cottage 
Way, Room E-2841, Sacramento, 
California 95825. 

Herman J. Lyttge, 

Chief Records & Information Section. 

[FR Doc. 87-4662 Filed 3-4-87; 8:45 am) 

BILUNG CODE 4310-40-M 


[CA-940-07-4520-12; Group 914] 

Plat of Survey; California 

February 26.1987. 

1. This plat of the following described 
land will be officially filed in the 
California State Office, Sacramento, 
California immediately: 

Mount Diablo Meridian, Inyo County 

T. 6 S.. R. 32 E. 

2. This plat representing the 
dependent resurvey of a portion of the 
subdivisional lines, Township 6 South. 
Range 32 East, Mount Diablo Meridian, 
California, under Group No. 914, 
California, was accepted February 10, 
1987. 


3. This plat will immediately become 
the basic record of describing the land 
for all authorized purposes. This plat 
has been placed in the open files and is 
available to the public for information 
only. 

4. This plat was executed to meet 
certain administrative needs of the 
Bureau of Land Management. 

5. All inquiries relating to this land 
should be sent to the California State 
Office. Bureau of Land Management, 
Federal Office Building, 2800 Cottage 
Way, Room E-2841, Sacramento, 
California 95825. 

Herman J. Lyttge, 

Chief. Records & Information Section. 

|FR Doc. 87-4663 Filed 3-4-87; 8:45 am| 

BILLING CODE 4310-40-M 


lCA-940-07-4520-12; Group 983] 

Plat of Survey; California 

February 26.1987. 

1. This plat of the following described 
land will be officially filed in the 
California State Office, Sacramento, 
California immediately: 

Mount Diablo Meridian, Shasta County 
T. 36 N., R. 3 E. 

2. This plat representing the metes- 
and bounds survey of Lot 1, in Section 
35. Township 36 North, Range 3 East, 
Mount Diablo Meridian, California, 
under Group No. 983, California, was 
accepted February 23.1987. 

3. This plat will immediately become 
the basic record of describing the land 
for all authorized purposes. This plat 
has been placed in the open files and is 
available to the public for information 
only. 

4. This plat was executed to meet 
certain adinistrative needs of the U.S. 
Forest Service, Lassen National Forest. 

5. All inquiries relating to this land 
should be sent to the California State 
Office, Bureau of Land Managment, 
Federal Office Building, 2800 Cottage 
Way, Room E-2841, Sacramento 
California 95825. 

Herman J. Lyttge, 

Chief Records & Information Section. 

[FR Doc. 87-4664 Filed 3-4-87; 8:45 am] 

BILLING CODE 4310-40-M 


[CA-940-07-4520-12; Group 8981 
Notice of Plat of Survey; California 

February 26.1987. 

1. This plat of the following described 
land will be officially filed in the 
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California State Office, Sacramento, 
California immediately: 

Mount Diablo Meridian, Tehama County 
T. 26 N., R. 4 E. 

2. This plat representing the 
dependent resurvey of the north 
boundary and a portion of the east 
boundary. Township 26 North. Range 4 
East, Mount Diablo Meridian, California, 
under Group No. 898, California, was 
accepted Februry 10,1987. 

3. This plat will immediately became 
the basic record of describing the land 
for all authorized purposes. This plat 
has been placed in the open files and is 
available to the public for information 
only. 

4. This plat was executed to meet 
certain administrative needs of the U.S. 
Forest Service, Lassen National Forest. 

5. All inquiries relating to this land 
should be sent to the California State 
Office. Bureau of Land Management, 
Federal Office Building, 2800 Cottage 
Way, Room E-2841, Sacramento, 
California 95825. 

Herman J. Lyttge, 

Chief Records & Information Section. 

[FR Doc. 87-4665 Filed 3-4-87; 8:45 am] 

BILUNG COOC 4310-40- II 


INTERSTATE COMMERCE 
COMMISSION 

1 Docket No. AB-102 (Sub-No. 14X)J 

Missouri-Kansas-Texas Railroad Co.; 
Exemption Discontinuance of 
Trackage Rights in Cass and 
Lancaster Counties, NE 

agency: Interstate Commerce 
Commission. 

action: Notice of exemption. 

summary: The Commission exempts 
from prior approval under 49 U.S.C. 
10903, et seq., the discontinuance of 
trackage rights by Missouri-Kansas- 
Texas Railroad Company over the 
Missouri Pacific Railroad Company’s 
track, a distance of approximately 47.35 
miles, in Cass and Lancaster Counties, 
NE, subject to standard labor protection 
conditions. 

dates: This exemption will be effective 
on April 6,1987. Petitions to stay must 
be filed by March 20,1987, and petitions 
for reconsideration must be filed by 
March 30,1987. 

addresses: Send pleadings referring to 
Docket No. AB-102 (Sub-No. 14X) to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 


Petitioner’s representative: Michael E. 
Roper, 701 Commerce Street, Suite 
600, Dallas. TX 75202 
FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar. (202) 275-7245. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision write to: T.S. 
InfoSystems, Inc., Room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, or call 289-4357 
(DC Metropolitan area) or toll free (800) 
424-5403. 

Decided: February 17,1987. 

By the Commission. Chairman Gradison, 
Vice Chairman Lamboley, Commissioners 
Sterrett, Andre, and Simmons. Vice Chairman 
Lamboley commented with a separate 
expression. 

Noreta R. McGee, 

Secretary. 

(FR Doc. 87—4580 Filed 3-4-87; 8:45 am] 

BILLING CODE 703S-01-M 


DEPARTMENT OF JUSTICE 

Lodging of Consent Decree Pursuant 
to Clean Air Act; B. F. Goodrich Co. 

In accordance with Departmental 
policy, 28 CFR 50.7 notice is hereby 
given that on February 13,1987, a 
proposed Consent Decree in United 
States v. B. F. Goodrich Co.. Civil Action 
No. C-82-0143-P-(J) was lodged with 
the United States District Court for the 
Western District of Kentucky. The 
complaint filed by the United States 
alleged violations of the Clean Air Act 
by B. F. Goodrich due to the discharge of 
vinyl chloride into the atmosphere in 
excess of applicable emissions 
standards at its vinyl chloride plant 
located in Calvert City, Kentucky. The 
complaint sought civil penalties and 
injunctive relief for violations of vinyl 
chloride emission regulations. The 
consent decree provides that defendant 
shall pay a civil penalty and undertake 
specified remedial measures to prevent 
further violations. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530, and should refer to United States 
v. B. F. Goodrich Co., D.J. Ref. 90-5-2-1- 
205. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney, Room 211, U.S. Post 
Office and Courthouse Building, 601 


West Broadway. Louisville, Kentucky 
40202, and at the Region IV Office of the 
Environmental Protection Agency, 345 
Courtland St., NE, Atlanta, Georgia 
30365. Copies of the Consent Decree 
may be examined at the Environmental 
Enforcement Section, Land and Natural 
Resources Division of the Department of 
Justice, Room 1517, Ninth Street and 
Pennsylvania Avenue. NW., 

Washington. DC 20530. A copy of the 
proposed consent decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. In requesting 
a copy, please enclose a check in the 
amount of $1.20 payable to the 
Treasurer of the United States. 

F. Henry Habicht II. 

Assistant Attorney General. Land and 
Natural Resources Division. 

[FR Doc. 87-4602 Filed 3-4-87; 8:45 am) 

BILLING CODE 4410-01-M 


Lodging of Consent Decree Pursuant 
to the Clean Air Act; Magma Copper 
Co. 

In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that a proposed Consent Order in 
United States v. Magma Copper 
Company, Civil Action No. CIV 87-106 
TUC WDB was lodged on February 23, 
1987 with the United States District 
Court for the District of Arizona. 
Defendant Magma Cooper Company 
owns and operates a primary cooper 
smelter in San Manuel, Arizona. The 
proposed Consent Order requires the 
defendant to bring the facility into 
compliance with the federally 
enforceable Arizona State 
Implementation Plan (Arizona SIP). The 
facility is in violation of the limitations 
established by the Arizona SIP for the 
control of emissions of particulate 
matter (PM) and sulfur dioxide (SOj), 
and of visible emissions. The Consent 
Order requires the defendant to bring 
the facility into full compliance with 
these limitations by November 1,1988. 
by means of construction of a new flash 
furnace and installation of new and 
upgraded emission control devices. The 
Consent Decree also requires defendant 
to (1) reduce missions of SO* and PM in 
the interim; (2) pay stipulated penalties 
for violations of the National Ambient 
Air Quality Standards for SO a ; (3) pay 
stipulated penalties for short-term SO a 
concentrations at specified levels; and 
(4) pay a $600,000 penalty for violations 
of the Arizona SIP. 

The Department of Justice will 
receive, for a period of thirty (30) days 














6894 


Federal Register / Vol. 52, No. 43 / Thursday, March 5. 1987 / Notices 


from the date of this publication, 
comments relating to the proposed 
Consent Order. Comments should be 
addressed to the Assistant Attorney 
General of the Land and Natural 
Resources Division. Department of 
Justice, Washington, DC 20530, and 
should refer to United States v. Magma 
Copper Company, D.J. reference #90-5- 
2-1-1006. 

The proposed Consent Order may be 
examined at the Office of the United 
States Attorney for the District of 
Arizona, Suite 310,120 West Broadway, 
Tucson, Arizona, 85701; the Region IX 
office of the Environmental Protection 
Agency, 215 Fremont Street, San 
Francisco, California 94105; and at the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice, Room 1517, 
10th and Pennsylvania Avenue, NW., 
Washington, DC 20530. A copy of the 
proposed Consent Order may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. In requesting 
a copy, please enclose a check in the 
amount of $17.80 payable to the 
Treasurer of the United Sates for a copy 
including all appendices, or in the 
amount of $6.90 for a copy of the body of 
the proposed Consent Order only. 

F. Henry Habicht II, 

Assistant Attorney General, Land and 
Natural Resources Division. 

IFR Doc. 87-4603 Filed 3-4-87; 8:45 am) 

BILLING COO€ *410-01-41 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

National Endowment for the Arts; 
Meeting: Expansion Arts Advisory 
Panel 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L 92-463), as amended, notice is hereby 
given that a meeting of the Expansion 
Arts Advisory Panel (Interdisciplinary 
Arts Section) to the National Council on 
the Arts will be held on March 24-26, 
1987, from 9:00 a.m.-5:30 p.m. in Room 
714 of the Nancy Hanks Center. 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506. 

A portion of this meeting will be open 
to the public on March 24,1987, from 
9:00 a.m.-10:30 a.m. and on March 26, 
1987 from 2:00 p.m.-5:30 p.m. on a space 
available basis for a discussion of 
general program overview and policy 
issues. 

The remaining sessions of this 
meeting on March 24,1987, from 10:30 
a.m.-5:30 a.m., on March 25,1987, from 


9:00 a.m,-5:30 p.m., and on March 26. 
1987, from 9:00 a.m.-l:00 p.m. are for the 
purpose of application review. In 
accordance with the determination of 
the Chairman published in the Federal 
Register of February 13.1980, these 
sessions will be closed to the public 
pursuant to subsection (c) (4), (6) and 
9(b) of section 552b of Title 5, United 
States Code. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., Washington 
DC 20506, 202/682-5532, TTY 202/682- 
5496 at least seven (7) days prior to the 
meeting. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington. 
DC 20506, or call 202/682-5433. 

John H. Clark, 

Director. Office of Council and Panel 
Operations. National Endowment for the Arts. 

February 27.1987. 

(FR Doc. 87-4595 Filed 3-4-87; 8:45 am| 

BILLING CODE 7537-0141 


National Endowment on the Arts; 

Media Arts Advisory Panel 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L. 92-463), as amended, notice is hereby 
given that a meeting of the Media Arts 
Advisory Panel (Film/Video Production 
Section) to the National Council on the 
Arts will be held on March 23-25,1987. 
from 9:00 a.m.-5:30 p.m. in room 718 of 
the Nancy Hanks Center, 1100 
Pennsylvania Avenue, NW., 

Washington, DC 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6) and (9)(B) of 
section 552b of Title 5, United States 
Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 


Endowment for the Arts, Washington, 
DC 20506. or call (202) 682-5433. 

John H. Clark, 

Director. Council and Panel Operations, 
National Endowment for the Arts. 

February 27,1987. 

[FR Doc. 87-4596 Filed 3-4-87; 8:45 ami 

BILUNG COOE 7537-014* 


National Endowment for the Arts 
Meeting; Theater Advisory Panel 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L. 92-463), as amended, notice is hereby 
given that a meeting of the Theater 
Advisory Panel (Professional 
Companies Section) to the National 
Council on the Arts will be held on 
March 23,1987, from 9:15 a.m.—6:30 
p.m., on March 24-27,1987 from 9:00 
8fm< —6:30 p.m., and on March 28,1987, 
from 9:00 a.m.—3:00 p.m. in room MO-7 
of the Nancy Hanks Center, 1100 
Pennsylvania Avenue, NW., 

Washington, DC 20506. 

A portion of this meeting will be open 
to the public on March 28,1987, from 
1:00 p.m.—3:00 p.m. on a space available 
basis for a discussion of policy issues. 

The remaining sessions of this 
meeting on March 23,1987, from 9:15 
a.m.—6:30 p.m., on March 24-27,1987, 
from 9:00 a.m.—6:30 p.m., and on March 
28,1987, from 9:00 a.m.—12:00 noon are 
for the purpose of application review. In 
accordance with the determination of 
the Chairman published in the Federal 
Register of February 13,1980. these 
sessions will be closed to the public 
pursuant to subsection (c) (4), (6) and 
9(b) of section 552b of Title 5, United 
States Code. 

If you need special accommodations 
due to a disability, please contact the 
Office for Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW, Washington 
DC 20506, 202/682-5532. TTY 202/682- 
5496 at least seven (7) days prior to the 
meeting. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC 20506, or call 202/682-5433. 

February 27,1987. 

John H. Clark, 

Director, Office of Council and Panel 
Operations, National Endowment for the Arts. 
[FR Doc. 87-4597 Filed 3-4-87; 8:45 am] 
BILLING COOE 7537-0141 
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NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards; Revised Meeting Agenda 

In accordance with the purposes of 
sections 29 and 182b. of the Atomic 
Energy Act (42 U.S.C. 2039, 2232b). the 
Advisory Committee on Reactor 
Safeguards will hold a meeting on 
March 5-7,1987, in Room 1046,1717 H 
Street, NW. ( Washington, DC. Notice of 
this meeting was published in the 
Federal Register on February 26,1987. A 
revised agenda for the Committee 
meeting on March 6,1987 follows: 

Friday , March 6, 1987 

8:30 AM. — 12:00 Noon: GE Advanced 
Boding Water Reactor (Open/Closed)— 
Review the proposed Licensing Basis 
Agreement for this standardized nuclear 
plant as well as improvements proposed 
in the ABWR and related EPRI 
requirements for improved standardized 
light-water reactors. Representatives of 
the NRC Staff, the Gemeral Electric 
Company, and EPRI will participate in 
this discussion to the degree considered 
appropriate. 

Portions of this session will be closed 
as required to discuss Proprietary 
Information applicable to this facility. 

1:00 P.M. — 3:00 PM.: Quantitative 
Safety Goals (Open)—Continue 
discussion of proposed NRC Staff plan 
for implementation of the NRC 
Quantitative Safety Goals. 

3:15 P.M. — 4:15 PM.: Human Factors 
(Open)—Briefing by representatives of 
the NRC Staff regarding application of 
the NRC Rule on Fitness for Duty at 
nuclear facilities. The status of similar 
rules regarding NRC employees will also 
be discussed. 

4:15 P.M. — 4:30 PM.: Future Activities 
(Open)—The members will discuss 
anticipated ACRS subcommittee 
activities and items proposed for 
consideration by the full Committee 
including a proposed response to a 
request by Congressman Edward J. 
Markey regarding information related to 
the Seabrook Nuclear Power Station. 

4:30 P.M. — 5:15 P.M.: Generic Item 61, 
SR V Discharge Line Break in the 
A irspace of Mark 1 and Mark II 
Containment Suppression Pool (Open)— 
Discuss proposed NRC Staff resolution 
of GI 61 and other mechanisms for 
bypass of the containment suppression 
pool. 

5:15 PM.—6:00 PM.: ACRS 
Subcommittee Activities (Open)— 
Discuss the status of designated 
subcommittee activities related to safety 
and regulatory matters including the 
preparation of an ACRS annual report to 


the NRC regarding the proposed NRC 
Safety Research Program and Budget 
and activities assocated with the 
regulation of high-level and low-level 
radioactive waste matters. 

Procedures for the conduct of this 
meeting remain as previously noticed. 

Dated: February 27.1987. 

John C. Hoyle, 

Advisory Committee Management Officer. 
[FR Doc. 87-4666 Filed 3-4-87; 8:45 am| 

BILLING CODE 7590-01-M 


[Dockets Nos. 50-272, 50-277, 50-278, 50- 
311, and 50-3541 

Philadelphia Electric Co., et al.; 
Applications 

In the matter of Philadelphia Electric 
Company Public Service Electric and Gas 
Company. Delmarva Power and Light 
Company, and Atlantic City Electric 
Company. 

Notice is hereby given that the United 
States Nuclear Regulatory Commission 
(Commission) is considering approval 
under 10 CFR 50.80 of the corporate 
reorganization of Atlantic City Electric 
Company (ACEC), one of the co-owners 
and co-licensees for the Peach Bottom 
Atomic Power Station, Units 2 and 3, the 
Salem Nuclear Generating Station, Units 
1 and 2, and the Hope Creek Generating 
Station. Unit 1. By letters dated 
December 18,1986, ACEC advised the 
Commisson that ACEC's Board of 
Directors authorized the formation 
under the laws of the State of New 
Jersey of a holding company, Atlantic 
Energy, Inc., to hold all of the voting 
stock of ACEC. ACEC would become a 
generating subsidiary of the holding 
company and would remain as the co¬ 
holder of the licenses for Peach Bottom, 
Salem, and Hope Creek. In each of the 
relevant licenses, ACEC is authorized to 
prossess but not to operate the facility; 
in each case facility operation is carried 
out by another NRC licensee. Pursuant 
to the proposed reorganization, Atlantic 
Energy, Inc., would become the sole 
holder of ACEC's common stock and the 
current holders of ACEC’s common 
stock would become holders of shares of 
the common stock of Atlantic Energy, 
Inc., on a share-for-share basis. 

Pursuant to 10 CFR 50.80 the 
Commission may approve the transfer of 
control of a license, after notice to 
interested persons, upon the 
Commission’s determination that the 
holder of the license following the 
transfer of control is qualified to have 
the control of the license and the 
transfer of the control is otherwise 
consistent with applicable provisions of 


law. regulations and orders of the 
Commission. 

Dated this 27th day of February 1987. 

Daniel R. Muller, 

Director ; BWR Project Directorate ~2 
Division of BWR Licensing. 

IFR Doc. 87-4634 Filed 3-4-87; 8:45 am) 

BILLING CODE 7590-01-M 


(Docket Nos. 50-280 and 50-2811 

Virginia Electric and Power Co.; Denial 
of Amendments to Facility Operating 
Licenses and Opportunity for Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
denied a request by Virginia Electric 
and Power Company (the licensee) for 
amendments to Facility Operating 
License Nos. DPR-32 and DPR-37, 
issued to the licensee for operation of 
the Surry Power Station, Unit Nos. 1 and 
2 (the facilities) located in Surry County, 
Virginia. 

The proposed amendments would 
have revised the Technical 
Specifications (TS) to delete TS 4.15, 
which pertains to the High Energy Pipe 
Break Inspection Program. Notice of 
Consideration of Issuance of these 
amendments was published in the 
Federal Register on June 4,1985 (50 FR 
23554). The licensee's application for the 
amendments was dated October 28, 

1980, as supplemented September 21, 
1983 and April 12,1985. 

The request was found unacceptable 
due to the fact that the basis for the 
augmented examinations of the welds 
cited in TS 4.15 is to reduce the 
probability of failure of the high and 
moderate energy fluid systems piping 
located outside containment. The 
licensee proposed the deletion of TS 4.15 
on the basis that examinations under 
the rules of Section XI of the ASME 
Code are acceptable and that 
“continuation of the Technical 
Specification 4.15 represents impractical 
duplication.” However, the staff has 
determined that although the sampling 
plan of Section XI for class 2 piping 
welds might include the welds required 
to be examined by TS 4.15, the 
frequency of examination would only be 
one-fourth that of the TS. Therefore, in 
order to preserve the capability of 
timely detection of incipient cracks and 
thus the structural reliability of the high 
and moderate energy fluid systems 
piping, the proposed deletion of TS 4.15 
is denied. 

The licensee was notified of the 
Commission’s denial of this request by 
letter dated February 27,1987. 
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By April 6.1987, the licensee may 
demand a hearing with respect to the 
denial described above and any person 
whose interest may be affected by this 
proceeding may file a written petition 
for leave to intervene. 

A request for a hearing or leave to 
intervene must be filed with the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington. DC 20555, Attention: 
Docketing and Service Branch or may be 
delivered to the Commission’s Public 
Document Room, 1717 H Street, NW„ 
Washington, DC by the above date. 

A copy of any petition should also be 
sent to the Office of the General 
Counsel-Bethesda, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, and to Mr. Michael W. 
Maupin, Esq., Hunton and Williams. 

Post Office Box 1535, Richmond, 

Virginia 23213. 

For further details with respect to this 
action, see (1) the application for 
amendments dated October 28,1980, as 
supplemented September 21,1983, and 
April 12,1985, and (2) the Commission’s 
letter to Virginia Electric and Power 
company dated February 27,1987, which 
are available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street, NW., Washington, DC 
and at the Swem Library. College of 
William and Mary, Williamsburg. 
Virginia 23185. A copy of item (2) may 
be obtained upon request addressed to 
the U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Director, Division of PWR 
Licensing-A. 

Dated at Bethesda. Maryland, this 27th day 
of February. 1987. 

For the Nuclear Regulatory Commission. 
Lester S. Rubenstein, 

Director, Project Directorate # 2 , Division of 
PWR Licensing-A. 

|FR Doc. 87-4635 Filed 3-4-87; 8:45 am] 

BILUNG CODE 7590-01-M 


I Docket Nos. 50-338 and 50-339] 

Virginia Electric and Power Co.; Denial 
of Amendment to Facility Operating 
License and Opportunity for a Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
denied a request by Virginia Electric 
and Power Company (the licensee) for 
an amendment to Facility Operating 
License Nos. NPF-4 and NPF-7, issued 
to the licensee for operation of the North 
Anna Power Station, Units No. 1 and 2 
(the facilities) located in Louisa County, 
Virginia. 

The proposed amendments would 
have reduced the minimum number of 


thimbles required for taking flux maps 
with the incore movable detector system 
from 75% to 50%. Notice of 
Consideration of Issuance of these 
amendments was published in the 
Federal Register on August 14,1985 (50 
FR 32803). The licensee's application for 
the amendments was dated April 1, 

1985. 

The request was found unacceptable 
due to the fact that the ability to detect 
anomalous conditions in the core would 
be seriously degraded. Technical 
Specification changes to reduce the 
number of thimbles required for taking 
flux maps with the incore movable 
detector system to 50% might result in a 
lack of incentive to keep the system 
operating as close to 100% as possible, 
and could result in an acceptably 
degraded ability to detect anomalous 
conditions in the core. Therefore, the 
proposed change to the Technical 
Specifications is denied. 

The licensee was notified of the 
Commission's denial of this request by 
letters dated January 9,1987, and March 
2,1987. 

By April 6,1987, the licensee may 
demand a hearing with respect to the 
denial described above and any person 
whose interest may be affected by this 
proceeding may file a written petition 
for leave to intervene. 

A request for a hearing or for leave to 
intervene must be filed with the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room. 1717 H Street, NW., 
Washington. DC by the above date. 

A copy of any petition should also be 
sent to the Office of the General 
Counsel—Bethesda, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, and to Mr. Michael W. 

Maupin. Esq., Hunton and Williams, 

Post Office Box 1535, Richmond, 

Virginia 23213. 

For further details with respect to this 
action, see (1) the application for 
amendments dated April 1,1985, and (2) 
the Commission's letters to Virginia 
Electric and Power Company dated 
January 9,1987, and March 2,1987, 
which are available for public 
inspection at the Commission'9 Public 
Document Room, 1717 H Street. NW., 
Washington. DC and at the Board of 
Supervisors Office, Louisa County 
Courthouse. Louisa, Virginia 23093, and 
the Alderman Library, Manuscripts 
Department, University of Virginia, 
Charlottesville. Virginia 22901. Copies of 
item (2) may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 


DC 20555, Attention: Director, Division 
of PWR Licensing-A. 

Dated at Bethesda. Maryland, this 2nd day 
of March. 1987. 

For the Nuclear Regulatory Commission. 

Lester S. Rubenstein, 

Director. Project Directorate #2, Division of 
PWR Licensing-A. 

[FR Doc. 87-4636 Filed 3-4-87; 8:45 am] 
BILLING CODE 7590-01-M 


PENSION BENEFIT GUARANTY 
CORPORATION 

Exemption From Sale-Contract 
Requirement Relating to Sale of 
Assets by an Employer That 
Contributes to a Multiemployer Plan; 
Knickerbocker Liquors Corporation 
and Peerless Importers, Inc. 

agency: Pension Benefit Guaranty 
Corporation. 

action: Notice of exemption. 

summary: The Pension Benefit 
Guaranty Corporation has granted 
Knickerbocker Liquors Corporation an 
exemption from the sale-contract 
requirement of section 4204(a)(1)(C) of 
the Employee Retirement Income 
Security Act of 1974, as amended. A 
notice of the request was published in 
the Federal Register on October 30.1986 
(51 FR 39721). The purpose of this notice 
is to advise interested persons of the 
decision on the exemption request. 
addresses: The request for exemption 
is available for public inspection at the 
PBGC Communications and Public 
Affairs Department. Suite 7100, 2020 K 
Street NW.. Washington. DC 20006. 
between the hours of 9:00 a.m. and 4:00 
p.m. 

FOR FURTHER INFORMATION CONTACT: 

Steven Rothenberg, Attorney. Corporate 
Policy and Regulations Department 
(35100), Pension Benefit Guaranty 
Corporation, 2020 K Street NW.. 
Washington, DC 20006, (202) 778-8850 
(202-778-8859) for TTY and TDD). 
(These are not toll-free numbers.) 
SUPPLEMENTARY INFORMATION: 

Background 

Under section 4204(a)(1) of the 
Employee Retirement Income Security 
Act of 1974 ("ERISA"), a sale of assets 
by an employer that contributes to a 
multiemployer pension plan will not 
constitute a withdrawal from the plan if 
certain conditions are met. One of these 
conditions is that the contract of sale 
provide that if the purchaser withdraws 
from the plan within the first five plan 
years after the sale and does not pay its 
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I withdrawal liability, the seller will be 
I secondarily liable for the withdrawal 
I liability it (the seller) would have had. 

ERISA section 4204(c) authorizes the 
I Pension Benefit Guaranty Corporation 
I (“PBGC) to grant exemptions from the 
I sale-contract requirement of section 
1 4J04(a)(l)(C). Under § 2643.3(a) of the 
I PBGC’s regulation on variances for sales 
I of assets (29 CFR Part 2643), the PBGC 
I will approve a request for an exemption 
I if it determines that approval of the 
I request is warranted, in that it— 

(1) Would more effectively or 

I equitably carry out the purposes of Title 
IV of ERISA; and 

(2) Would not significantly increase 
the risk of financial loss to the plan. 

The legislation history of section 4204 
indicates a Congressional intent that the 
sales rules be administered in a manner 
that assures protection of the plan with 
the least practicable intrusion into 
normal business transactions. 

ERISA section 4204(c) and $ 2643.3(b) 
of the regulation require the PBGC to 
publish a notice of the pendency of an 
exemption request in the Federal 
Register, and to give interested parties 
an opportunity to comment on the 
proposed exemption. 

Decision 

On October 30,1986 (51 FR 39721), the 
PBGC published a notice of the 
pendency of a request from 
Knickerbocker Liquors Coprporation for 
an exemption from the sale-contract 
requirement of section 4204(a)(1)(C) in 
connection with its sale of assets to 
Peerless Importers, Inc. Two comments 
were received in response to the notice 
of pendency. 

The Liquor Salesmen’s Union Pension 
Fund Tiled a comment questioning the 
level of Peerless’ obligation to contribute 
with respect to the purchased 
operations. It asserts that at the time of 
the sale, Knickerbocker was 
contributing for 91 salesmen who were 
employed in the covered operations. It 
states that Peerless hired 87 of these 
salesmen but did not assume the 
primary obligation to contribute to the 
Fund on their behalf. The Fund further 
represents that only 62 of those 
salesmen were employed by Peerless as 
of December 17,1986 and that it 
expected that number to be reduced 
after December 31,1986. 

The other comment was filed by 
Peerless, which essentially confirms the 
fund s statements regarding the level of 
employment in the purchased operations 
through December 17,1986. It states, 
however, that it cannot accurately 
forecast how many of those employees 
1 W *N employ in the future or the level 
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of contribution base units attributable to 
those employees. 

Section 4204(a)(1) establishes three 
conditions that must be satisfied in 
order for a sale of assets not to 
constitute a withdrawal. The first, 
section 4204(a)(1)(A), is that the 
purchaser have an obligation to 
contribute to the plan with respect to the 
operations for substantially the same 
number of contribution base units for 
which the seller had an obligation to 
contribute to the plan. If this 
requirement is not satisfied, the relief 
provided by section 4204(a)(1) is 
inoperative, whether or not the other 
requirements of section 4204(a)(1) have 
been satisfied or have been waived 
pursuant to Part 2643. 

The comments regarding the 
purchaser’s level of contributions for the 
purchased operations relate to whether 
section 4204(a)(1)(A) has been satisfied. 
This determination is to be made by the 
plan sponsor. If the employer disagrees 
with the plan sponsor’s determination, 
ERISA provides for review of the 
dispute first through arbitration and 
then, if necessary, in the courts. 

Given this statutory scheme of review, 
it would be inappropriate for the PBGC 
to interject itself into the determination 
of whether the purchaser has satisfied 
section 4204(a)(1)(A). Nevertheless, it is 
still appropriate for the PBGC to rule on 
this waiver request since, as noted 
above, the waiver of the sale-contract 
requirement of section 4204(a)(1)(C) 
alone does not relieve the seller of 
withdrawal liability. If, as alleged, the 
purchaser does not have the obligation 
to contribute required by section 
4204(a)(1)(A) (or if it has not obtained 
the bond/escrow required by section 
4204(a)(1)(B)). then section 4204(a)(1) 
would not apply to the sale. 

Knickerbocker’s request is based on 
the fact that it has executed an 
agreement with the Fund that provides 
the Fund with the same protection that 
section 4204(a)(1)(C) is intended to 
provide. Based on the facts of this case 
and the representations and statements 
made in connection with the exemption 
request, the PBGC has determined that 
the purpose of section 4204(a)(1)(C) is 
satisfied by this agreement and thus an 
exemption from the sale-contract 
requirement is warranted, in that it 
would more effectively carry out the 
purposes of Title IV of ERISA and 
would not significantly increase the risk 
of financial loss to the Fund. Therefore, 
the PBGC hereby grants the request for 
an exemption from the sale-contract 
requirement of section 4204(a)(1)(C) with 
respect to Peerless’ purchase of assets 
from Knickerbocker. The granting of this 
exemption does not constitute a 
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determination by the PBGC that the 
transaction satisfies the other 
requirements of section 4204(a)(1). That 
is a determination to be made by the 
plan sponsor. 

Issued at Washington. DC. on this 24th day 
of February. 1987. 

Kathleen P. Utgoff, 

Executive Director, Pension Benefit Guaranty 
Corporation. 

[FR Doc. 87-4627 Filed 3-4-87; 8:45 am] 

BULLING CODE 770S-01-M 


RAILROAD RETIREMENT BOARD 

Agency Forms Submitted for OMB 
Review 

agency: Railroad Retirement Board. 
action: In accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Board has 
submitted the following proposal(s) for 
the collection of information to the 
Office of Management and Budget for 
review and approval. 


Summary of Proposal(s) 

(1) Collection title: Application for 
Employee Annuity Under the Railroad 
Retirement Act. 

(2) Form(s) submitted: AA-1, AA-ld, 
G-204 and G-214. 

(3) Type of request: Revision of a 
currently approved collection. 

(4) Frequency of use: On occasion. 

(5) Respondents: Individuals or 
households. 

(6) Annual responses: 26,700. 

(7) Annual reporting hours: 12.542. 

(8) Collection description: The RRA 
provides for payment of age, disability 
and supplemental annuities to qualified 
employees. The application and related 
forms obtain information about the 
applicant’s family, work history, military 
service, disability benefits from other 
government agencies and public or 
private pensions. The information is 
used to determine entitlement to and 
amount of annuity applied for. 

Summary of Proposal(s) 

(1) Collection title: Application for 
Spouse Annuity Under the Railroad 
Retirement Act. 

(2) Form(s) submitted: AA-3. 

(3) Type of request: Revision of a 
currently approved collection. 

(4) Frequency of use: On occasion. 

(5) Respondents: Individuals or 
households. 

(6) Annual responses: 18,000. 

(7) Annual reporting hours: 8,100. 

(8) Collection description: The 
Railroad Retirement Act provides for the 
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payment of annuities to spouses of 
railroad retirement annuitants who meet 
the requirements under the Act. The 
application will obtain information 
supporting the claim for benefits based 
on being a spouse of an annuitant. The 
information will be used for determining 
entitlememt to and amount of annuity 
applied for. 

Additional Information or Comments 

Copies of the proposed forms and 
supporting documents may be obtained 
from Pauline Lohens, the agency 
clearance officer (312-751-4692). 
Comments regarding the information 
collection should be addressed to 
Pauline Lohens, Railroad Retirement 
Board, 844 Rush Street, Chicago, Illinois 
60611 and the OMB reviewer. Judy Egan 
(202-395-6880), Office of Management 
and Budget. Room 3208, New Executive 
Office Building, Washington, DC 20503. 
Pauline Lohens, 

Director of Information and Data 
Management. 

|FR Doc. 87-4600 Filed 3-4-87; 8:45 am] 

BILLING CODE 7905-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 

I Re!. No. IC-15587; 812-6561] 

Capitol Life Insurance Co.; 
Applications 

agency: Securities and Exchange 
Commission (“SEC”). 
action: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “1940 Act”). 

Applicant(s): Capitol Life Insurance 
Company, Capitol Variable Annuity 
Account One and Integrated Capital 
Services. Inc. 

Relevant 1940 Act Sections: 
Exemption requested under section 6(c) 
from sections 26(a) and 27(c)(2). 

Summary of Application: Applicants 
seek an order to permit them to issue 
variable annuity contracts which 
provide for the deduction of mortality 
and expense risk charges from net asset 
value. 

Filing Date: December 15,1986. 

Hearing or Notification of Hearing: If 
no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC by 5:30 p.m.. on 
March 23,1987. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest. Serve the 
Applicant(s) with the request, either 


personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of service by affidavit, or, for 
lawyers, by certificate. Request 
notification of the date of a hearing by 
writing to the Secretary of the SEC. 
addresses: Secretary, SEC, 450 5th 
Street NW., Washington, DC 20549. 
Capitol Life Insurance Company and 
Capitol Variable Annuity Account One 
at 1600 Sherman Street, Denver. 

Colorado 80203 and Integrated Capital 
Services, Inc. at 733 Third Avenue, New 
York, New York 10017. 

FOR FURTHER INFORMATION CONTACT: 
Denise M. Furey (202) 272-2067 or 
Special Counsel Lewis B. Reich (202) 
272-2061 (Division of Investment 
Management). 

SUPPLEMENTARY INFORMATION: 

Following is a summary of the 
application; the complete application is 
available for a fee from either the SEC’s 
Public Reference Branch in person or the 
SEC’s commercial copier (800) 231-3282 
(in Maryland (301) 258-4300). 

Applicants ’ Representation 

1. Capitol Life Insurance Company 
(the “Company”), a stock life insurance 
company organized under the laws of 
Colorado established Capitol Variable 
Annuity Account One (the “Separate 
Account”), a separate account of the 
company registered as a unit investment 
trust. Integrated Capital Services. Inc. is 
the principal underwriter of the 
Separate Account. The Separate 
Account currently consists of five 
divisions which invest in the shares of 
one of the five portfolios of Integrated 
Resources Series Trust. 

2. The Company assumes a mortality 
risk by its contractual obligations to pay 
death benefits prior to the annuity date 
and to continue to make annuity 
payments to each annuitant for the 
entire life of the annuitant under annuity 
options involving life contingencies. 

This assures each annuitant that neither 
the annuitant’s own longevity nor an 
improvement in life expectancy 
generally will have an adverse effect on 
the annuity payments received under 
the contract. This relieves the annuitant 
from the risk of outliving the amounts 
accumulated for retirement. The 
Annuity Tables contained in the 
Contracts are based on the 1983 Table 
A. projected at Scale G with interest at 
the rate of 5% per annum and assume 
birth in year 1942. These Tables are 
guaranteed for the life of the Contract. 

3. The Company assumes an expense 
risk by assuming the risk that the 
Records Maintenance Charge (a $30 
charge assessed against each Contract 
participating in the Separate Account on 


December 31 of each calendar year), and 
the .15% per annum Administrative 
Expense Charge, neither of which can be 
increased, may be insufficient to cover 
actual expenses. 

4. Applicants represent that the 
Mortality and Expense Risk Charge is 
reasonable in relation to the risks 
assumed and guarantees provided in the 
Contract. The Applicants also represent 
that the .15% w'hich they currently 
propose to charge for administrative 
expenses has been set at a level which 
they believe represents the Company’s 
administrative costs taking into account 
the Records Maintenance Charge. The 
Applicants further represent that the 
Administrative Expense Charge will be 
reduced in the future to the extent that 
the amount of the charge is in excess of 
that necessary to reimburse the 
Company for its administrative 
expenses. 

5. The Applicants state that these 
representations are based upon an 
analysis of the mortality risks, taking 
into consideration such factor as any 
contractual right to increase charges 
above current levels, the guaranteed 
annuity purchase rates, the expense 
risks taking into account the existence 
of charges against separate account 
assets for other than mortality and 
expense risks and the estimated costs, 
now and in the future, for certain 
product features. 

6. The Contracts do not provide for a 
front end sales charge to be deducted 
from purchase payments. Instead, a total 
or partial withdrawal of a Contract prior 
to the annuity date is subject to a 
withdrawal charge should the 
withdrawal exceed the free withdrawal 
amount. The free withdrawal amount is 
equal to ten percent (10%) of all 
purchase payments made prior to the 
withdrawal. The free withdrawal 
applies to the first withdrawal during a 
Contract year. The amounts obtained 
from the withdrawal charge will be used 
to pay sales commissions and other 
promotional or distribution expenses 
associated with the marketing of the 
Contracts, including costs associated 
with the printing and distribution of 
prospectuses, the Contract, sales 
material and any other relevant 
information concerning the Contract. 
The withdrawal charge starts at five 
percent (5%) of the amount withdrawn in 
the first Contract year with respect to 
each purchase payment and reduces by 
one percent (1%) each Contact year with 
respect to that purchase payment so that 
there is no charge applicable to amounts 
representing purchase payments in the 
fifth and later Contract years after that 
purchase payment has been made. The 
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cumulative total of all withdrawal 
charges is guaranteed never to exceed 
five percent (5%) of a Contractowner's 
aggregate purchase payments (not 
including earnings attributable to these 
payments). The sales load is not taken 
upon annuitization if the annuitant 
elects a payment plan with a life 
contingency. The Company has 
concluded that there is a reasonable 
likelihood that the proposed distribution 
financing arrangements made with 
respect to the Contracts will benefit the 
Separate Account and the 
Contractowners. 

Applicant f s Conditions: If the 
requested order is granted, the 
Applicant agrees to the following 
conditions: 

1. Capitol Life Insurance Company 
will maintain at its principal office, 
available to the Commission, a 
memorandum setting forth in detail the 
analysis through which it determined 
that its mortality and expense risk 
charges are reasonable. 

2. Capitol Life Insurance Company 
will maintain at its principal office, 
available to the Commission, a 
memorandum setting forth the basis of 
its conclusion that the Separate 
Account's distribution financing 
arrangement will benefit the Separate 
Account and contractowners. 

3. The Separate Account will invest 
only in an underlying mutual fund which 
undertakes, in the event it should adopt 
any plan under Rule 12b-l to finance 
distribution expenses, to have such plan 
formulated and approved by a board of 
directors, a majority of the members of 
which are not "interested persons" of 
such fund within the meaning of section 
2(a)(19) of the Act. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

|FR Doc. 87-4677 Filed 3—4—87; 8:45 am) 

BILUNG CODE M10-01-M 


I Ret. No. 1C-15588; 812-6603] 

The Life Insurance Company of 
Virginia, et al.; Applications 

February 26.1987. 

agency: Securities and Exchange 
Commission ("SEC"). 
action: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the "1940 Act"). 

Applicants: The Life Insurance 
Company of Virginia ("Life of Virginia"); 
Life of Virginia Separate Account II 


("Account"); and Life of Virginia 
Security Sales, Ltd. ("Sales"). 

Relevant 1940 Act Sections: 
Exemption requested under section 6(c) 
from sections 2{a)(32). 22(c), 26(a)(2). 
27(c)(1). 27(c)(2), and 27(d). and Rules 
6e-3(T)(b)(12). 6e-3(T)(b)(13) and 22c-l 
thereunder. 

Summary of Application: Applicants 
seeks an order to the extent necessary 
to permit a contingent deferred 
administration charge for expenses 
incurred in connection with the issuance 
of certain flexible premium variable life 
insurance contracts ("contracts"), to be 
deducted from the amount otherwise 
payable upon surrender or lapse of the 
contract prior to the tenth contract year. 

Filing Date: The application was filed 
on January 20, 1987. 

Hearing or Notification of Hearing: If 
no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC by 5:30 p.m., on 
March 23,1987. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest. Serve the 
Applicants with the request, either 
personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of sendee by affidavit, or, for 
lawyers, by certificate. Request 
notification of the date of a hearing by 
writing to the Secretary of the SEC. 
addresses: Secretary. SEC, 450 5th 
Street. NW., Washington, DC 20549. Life 
of Virginia, Account, and Sales, c/o John 
J. Palmer, 6610 W. Broad Street, 
Richmond, VA 23230. 

FOR FURTHER INFORMATION CONTACT: 
Financial Analyst Margaret Wamken 
(202) 272-2058 or Special Counsel Lewis 
B. Reich (202) 272-2061 (Division of 
Investment Management). 
SUPPLEMENTARY INFORMATION: 

Following is a summary of the 
application; the complete application is 
available for a fee from either the SEC’s 
Public Reference Branch in person or the 
SEC’s commercial copier (800) 231-3282 
(in Maryland (301) 253-4300). 

Applicant's Representations: 

1. Life of Virginia is a stock life 
insurance company operating under a 
Charter granted by the Commonwealth 
of Virginia on March 21.1871. Life of 
Virginia is a wholly-owned subsidiary of 
Combined Insurance Company of 
America, which is a wholly-owned 
subsidiary of Combined International 
Corporation ("Combined"). 

2. The Account is registered under the 
1940 Act as a unit investment trust. 


There are currently four investment 
divisions within the Account, and each 
invests only in a corresponding portfolio 
of the Life of Virginia Series Fund, Inc. 
("Fund"). 

3. Sales, a wholly-owned subsidiary of 
Combined and an affiliated company of 
Life of Virginia, is the principal 
underwriter for the contracts. Sales is 
registered with the SEC as a broker- 
dealer, and is a member of the National 
Association of Securities Dealers. 

4. The contract allows the owner, 
subject to certain limitations, to vary the 
frequency and amount of premium 
payments. The contract is a "flexible 
premium" contract because there is no 
fixed schedule for premium payments. 
The owner may establish a schedule of 
premium payments; however, failure to 
make the planned periodic premiums 
will not necessarily cause the contract 
to lapse nor will making the planned 
periodic premiums guarantee that the 
contract will remain in force until 
maturity. 

5. The amount and/or duration of the 
life insurance proceeds and the cash 
values of this contract are not 
guaranteed and may increase or 
decrease depending upon the investment 
experience of the investment 
subdivisions supporting the contract. So 
long as the contract remains in force, it 
will provide life insurance proceeds 
payable upon the death of the insured in 
a lump sum or under an optional 
payment plan. The life insurance 
proceeds will be reduced by any 
outstanding contract debt and any due 
and unpaid charges, and will be 
increased by any benefits added by 
rider. The contract provides for two 
benefit options. So long as the contract 
remains in force, the life insurance 
proceeds will not be less than the 
current specified amount in the contract. 

6. The owner may at any time 
surrender the contract and receive its 
surrender value. The surrender value is 
the cash value less any outstanding 
contract debt and any applicable 
surrender charge. Subject to certain 
limitations, the owner may also make a 
partial surrender from the contract and 
obtain a portion of the surrender value. 

7. There is a deduction from each 
premium paid consisting of a 5% sales 
and distribution charge and a 2.5% 
charge to cover premium taxes. There is 
a monthly deduction from the cash value 
of the Account consisting of an 
administrative charge and a charge for 
the cost of insurance and any optional 
benefits added by rider. The 
administrative charge is "cost-based", 
and currently is $5 per month, and 
guaranteed not to exceed $10 per month. 
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A daily charge for certain mortality and 
expense risks assumed is made at an 
annual rate of .70% of the net assets of 
each investment subdivision of the 
Account. 

8. A surrender charge is imposed if a 
contract is surrendered or lapses during 
the first nine contract years to cover the 
expenses of issuing the contract. This 
charge is an amount per $1,000 of initial 
specified amount, ranging from $2.50 
from ages 0 through 30 to $7.50 at issue 
ages above 60, subject to a maximum 
charge of $500. This charge is reduced 
for contracts which lapse or are 
surrendered after the fifth contract year, 
and disappears entirely after the end of 
the ninth contract year. 

9. The contract also imposes a 
deferred sales charge deducted from 
cash value in equal amounts at the 
beginning of contract years 2 through 10. 
Any uncollected deferred sales charge 
will be deducted from cash value if the 
contract is surrendered during contract 
years 1 through 9. with the exception 
that during years 1 and 2 the amount 
that will be collected upon surrender 
may be limited to less than the full 
amount of the uncollected deferred sales 
charge. 

10. A charge equal to the lesser of 
$25.00 or 2% of the amount requested 
upon a partial surrender will be 
deducted from amounts paid. A transfer 
charge of $10.00 will be imposed for 
each transfer request after the first in 
any given calendar year. Life of Virginia 
does not anticipate making any profit 
from either of these charges. Currently 
no charges are made against the 
Account for federal income taxes 
attributable to it. Life of Virginia may, 
however, make such a charge in the 
future. 

11. Applicants seek relief from 
sections 2(a)(32), 22(c), 26(a)(2), 27(c)(1), 
27(c)(2), 27(c)(1). 27(c)(2). and 27(d), and 
Rules 6e—3(T)(b)(12), 6e-3(T)(b)(13) and 
22c-l. If a contract is surrendered or 
lapses prior to the tenth contract year, 
Life of Virginia will assess a surrender 
charge to cover the expenses of issuing 
the contract. The deferred charge will 
vary according to the specified amount 
of each contract, as the size of the 
contract is the primary determinant of 
how much effort is expended in 
underwriting a contract, as well as how 
much cash outlay will be necessary. The 
contingent deferred administrative 
charge, in conjunction with the monthly 
administrative charge, was designed so 
that Life of Virginia recovers only its 
actual administrative costs. Life of 
Virginia does not anticipate making a 
profit on the monthly and deferred 
administrative charges. 


12. Imposition of the administrative 
charge for the issuance expenses in the 
form of a contingent deferred charge is 
more favorable than a charge that is 
deducted entirely from premiums or 
from cash value in the first contract 
year. The amount of the owner’s 
investment in the Account is not 
reduced as it is when this charge is 
taken in full in the first contract year. 
There is no charge for owners who do 
not lapse or surrender during the first 
nine contract years, and for owners who 
lapse or surrender in contract years six 
through nine, the charge is reduced. 
Owners who lapse or surrender within 
the first five years are advantaged 
because the cost of insurance charges 
deducted monthly from the amounts 
credited to them in the Account will be 
lower than they would have been had 
this administrative charge for issuance 
expenses been deducted in full during 
the first year. Every owner receives 
insurance protection without incurring 
this administrative charge prior to 
surrender or lapse. 

13. The total amount of the 
administrative charge is the same as it 
would have been if it was designed as a 
front-end or periodic charge. Neither the 
time value of money (which would 
increase the charge to factor in the 
investment cost to Life of Virginia of 
deferring the charge) nor the obvious 
fact that not all owners will surrender or 
lapse their contracts in the first nine 
contract years (which would increase 
the charge for those surrendering or 
lapsing in those years to cover the costs 
attributable to owners who do not 
surrender or lapse in those years) are 
taken into account by the charge. 

14. Accordingly, Applicants request 
an exemption from sections 2(a)(32), 
22(c), 26(a)(2), 27(c)(1), 27(c)(2). and 
27(d) of the Act and Rules 6e- 
3(T)(b)(12), 6e-3(T)(b)(13), and 22c-l 
thereunder to the extent necessary to 
permit the administrative charge for 
issuance expenses to be deducted upon 
surrender or lapse of the contract, in the 
manner described above. The requested 
exemption is necessary and appropriate 
in the public interest, consistent with the 
protection of investors and the purposes 
fairly intended by the policy and 
provisions of the 1940 Act. 

Applicants’ Conditions: Applicants 
represent in connection with the relief 
requested that, if Rule 8e-3(T) is 
amended, they either will comply with 
the rule as amended or seek additional 
appropriate exemptive relief. 


For the SEC, by the Division of Investment 
Management, under delegated authority. 
Jonathan G. Katz, 

Secretary. 

IFR Doc. 87-4678 Filed 3-4-87; 8:45 am] 
BILLING CODE 8010-01-*! 


[Release No. 35-24325] 

Filings Under the Public Utility Holding 
Company Act of 1935 (“Act”); 
Applications 

February 26.1987. 

Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
application(s) and/or declaration(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendment(s) thereto is/are 
available for public inspection through 
the Commission’s Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
March 23,1987. to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a copy 
on the relevant applicant(s) and/or 
declarant(s) at the addresses specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration(s), as filed or as 
amended, may be granted and/or 
permitted to become effective. 

Eastern Utilities Associates (70-7364) 

Notice of Amendment of Declaration 
of Trust. Order Authorizing Solicitation 
of Proxies. 

Eastern Utilities Associates, ("EUA"), 
P.O. Box 2333, Boston, Massachusetts 
02107, a registered holding company, has 
filed a declaration pursuant to sections 
6(a), 7 and 12(e) of the Act, and Rule 82 
thereunder. 

EUA is presently authorized to issue 
up to 16,000,000 of EUA’s common 
shares, $5.00 par value, for cash, 
property or services without further 
authorization by the EUA shareholders. 
On December 31,1986, there were 
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issued and outstanding 11.675.097 
common shares. 

EUA now proposed to amend its 
declaration of trust to increase the 
authorized number of common shares 
from 16,000.000 to 36,000,000. EUA states 
that the market value of EUA’s shares 
has risen considerably above book 
value since April 1985, and the increase 
in authorized common shares would 
permit EUA’s trustees to split common 
shares by distributing a special 
dividend, or carry out similar 
transactions, without seeking further 
action by the shareholders, subject to 
approval of the Commission. 

EUA proposed to limit the liability of 
EUA’s trustees and to broaden the 
indemnification of EUA’s trustees 
officers, employees and agents, and 
persons serving at the request of EUA in 
other organizations, as permitted by 
Massachusetts law. 

Approval of the amendments requires 
the affirmative vote of the holders of 
two-thirds of the outstanding shares of 
EUA’s common stock. EUA therefore 
proposes to solicit proxies for approval 
of the measures at the annual meeting of 
shareholders to be held April 21.1987. 
EUA has filed a draft of descriptive 
material to be included in the proxy 
statement and requests that the 
effectiveness of its declaration with 
respect to the solicitation of proxies be 
accelerated as provided in Rule 62. 

In appearing to the Commission that 
EUA’s declaration regarding the 
proposed solicitation of proxies should 
be permitted to become effective 
forthwith, pursuant to Rule 62: 

It is ordered, that the declaration 
regarding the proposed solicitation of 
proxies be. and it hereby is, permitted to 
become effective forthwith, pursuant to 
Rule 62, and subject to the terms and 
conditions prescribed in Rule 24 under 
the Act. 

For the Commission, by the Division of 
Investment Management pursuant to 
delegated authority, 
lonathan G. Katz. 

Secretary. 

|FR Doc. 87-4619 Filed 3-4-87: 8.45 am) 

BILLING CODE 8010-01-M 


SCIENCE AND TECHNOLOGY POLICY 
OFFICE 

White House Science Council (WHSC) 

The White House Science Council, the 
purpose of which is to advise the 
Director, Office of Science and 
Technology Policy (OSTP). will meet on 
March 19 and 20,1987 in Room 5104, 
New Executive Office Building, 
Washington, DC. The meeting will begin 
at 6:00 p.m. on March 19. recess and 


reconvene at 8:00 a.m. on March 20. 

1987. Following is the proposed agenda 
for the meeting: 

(1) Briefing of the council, by the 
Assistant Directors of OSTP. on the 
current activities of OSTP. 

(2) Briefing of the Council by OSTP 
personnel and personnel of other 
agencies on proposed, ongoing, and 
completed panel studies. 

(3) Discussion of composition of 
panels to conduct studies. 

The March 19 session and a portion of 
the March 20 session will be closed to 
the public. 

The briefing on some of the current 
activities of OSTP necessarily will 
involve discussion of material that is 
formally classified in the interest of 
national defense or for foreign policy 
reasons. This is also true for a portion of 
the briefing on panel studies. As well, a 
portion of both of these briefings will 
require discussion of internal personnel 
procedures of the Executive Office of 
the President and information which, if 
prematurely disclosed, would 
significantly frustrate the 
implementation of decisions made 
requiring agency action. These portions 
of the meeting will be closed to the 
public pursuant to 5 U.S.C. 552 b.(c)(l), 
(2) and (9)(B). 

A portion of the discussion of panel 
composition will necessitate the 
disclosure of information of a personal 
nature the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 
Accordingly, this portion of the meeting 
will also be closed to the public, 
pursuant to 5 U.S.C. 552b.(c)(6). 

Because of the security in the New 
Executive Office Building persons 
wishing to attend the open portion of the 
meeting should contact Barbara J. 
Diering, at (202) 456-7740, prior to 3:00 
p.m. on March 18,1987. Mrs. Diering is 
also available to provide specific 
information regarding time, place and 
agenda for the open session. 

Jonathan F. Thompson, 

Executive Assistant, Office of Science and 
Technology Policy. 

February 24.1987. 

|FR Doc. 87-4804 Filed 3-4-87; 10:27 am) 

BILLING CODE 3170-0141 

SECURITIES AND EXCHANGE 
COMMISSION 

(Rel. No. 35-24327J 

Filings Under the Public Utility Holding 
Company Act of 1935 (“Act”); 
Applications 

February 28,1987. 

Notice is hereby given that the 
following filing(s) has/have been made 


with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
application(s) and/or declaration(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendment(s) thereto is/are 
available for public inspection through 
the Commission’s Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
March 23,1987, to the Secretary. 
Securities and Exchange Commission, 
Washington, DC 20549. and serve a copy 
on the relevant applicant(s) and/or 
declarant(s) at the addresses specified 
below. Proof of service (by affidavit or. 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration(s), as filed or as 
amended, may be granted and/or 
permitted to become effective. 

Louisiana Power & Light Company (70- 
6963) 

Louisiana Power & Light Company 
(“LP&L”). 142 Delaronde Street, New 
Orleans, Louisiana 70114, a subsidiary 
of Middle South Utilities. Inc., a 
registered holding company, has filed a 
post-effective amendment to its 
declaration pursuant to sections 6(a) 
and 7 of the Act and Rule 50(a)(5) 
thereunder. 

By prior Commission order (HCAR 
No. 23331, June 15.1984). LP&L was 
authorized to finance certain pollution 
control facilities for its Waterford, 
Station by entering into an agreement 
for the issuance and sale of $115 million 
of pollution control bonds (“Bonds”). 

The Bonds have an adjustable interest 
rate convertible to a fixed rate on every 
June 1, beginning in 1987. In the event of 
conversion, the bondholders have the 
right to tender their Bonds for purchase 
at a price equal to the principal amount 
as determined on the conversion date. 
Tendered Bonds are marketed. In order 
to maintain favorable bond ratings and 
to insure their marketability, LP&L 
secured its obligations in respect to the 
Bonds by obtaining a letter of credit and 
executing a second mortgage. 

LP&L now proposes to replace the 
letter of credit, by issuing and assigning 
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to the trustee under the Bond indenture 
its first mortgage bonds to secure the 
same obligations. The first mortgage 
bonds will either (a) bear interest at a 
annual rate equal to the fixed rate and 
be issued in a principal amount equal to 
the aggregate principal amount of the 
outstanding Bonds, or (b) bear no 
interest and, in order to adequately 
protect the Bondholders' interest in the 
event of a default on the Bonds, be 
issued in a principal amount equal to the 
sum of the aggregate principal amount of 
the outstanding Bonds plus seven 
months (7/12) of the annual interest on 
the Bonds computed at the Fixed rate. 

Consolidated Natural Gas Company (70- 
7079) 

Consolidated Natural Gas Company 
(“Consolidated”). 100 Broadway. New 
York, New York 10005, a registered 
holding company, has Filed a post¬ 
effective amendment to its declaration 
pursuant to sections 6(a) and 7 of the 
Act and Rule 50 thereunder. 

By order dated April 5.1985 (HCAR 
No. 23655), Consolidated was authorized 
to issue and sell, in one or more 
transactions through April 5,1987, up to 
$250 million aggregate principal amount 
of sinking fund debentures maturing in 
twenty-Five or fewer years 
(“Debentures”). On April 25,1986, 
Consolidated issued and sold at 
competitive bidding $100 million 
principal amount of Debentures so 
authorized. By supplemental order dated 
August 29,1986 (HCAR No. 24180), 
Consolidated was authorized to sell the 
remaining $150 million Debentures 
pursuant to an exception under Rule 
50(a)(5) from the competitive bidding 
requirements of Rule 50. On December 
17,1986, Consolidated issued and sold 
at competitive bidding another $100 
million principal amount of Debentures. 
Consolidated now requests an extension 
of the authorized time period for 
issuance and sale of the remaining $50 
million of Debentures from April 5,1987 
to April 5,1989. 

The Southern Company (70-7341) 

The Southern Company (“Southern”), 
64 Perimeter Center East, Atlanta 
Georgia, 30346, a registered holding 
company, has filed a declaration 
pursuant to section 6(a), 7 and 12(e) of 
the Act, and Rules 62 and 65 
promulgated thereunder. 

Southern proposes certain 
amendments to its certiFicate of 
incorporation. Southern is presently 
authorized to issue up to 375,000,000 
shares of common stock, $5 per value, of 
which 284,914,287 shares were 
outstanding as of December 31,1986. 
Southern now seeks to increase its 


authorized number of shares of common 
stock, from 375.000,000, to 500,000,000. 
Southern also proposes to delete the 
current requirement that Southern 
refrain from issuing shares of common 
stock in exchange for securities or 
property (other than cash) without 
shareholder approval, if the total 
number of shares so issued would 
exceed 10% of the number of shares 
issued and outstanding immediately 
prior to such issue. 

Southern also proposes to amend its 
certificate of incorporation to eliminate 
the personal liability of the directors of 
Southern for monetary damages issuing 
from breach of the directors' duty of 
care to the full extent permitted by 
section 102(b)(f) of the General 
Corporation Law of Delaware as 
amended. 

Southern also proposes to require that 
certain minimum price and procedural 
requirements be met by any party which 
acquires 5% or more of Southern’s 
common stock and then seeks to 
accomplish a merger or other business 
combination or transaction. 

Southern also proposes to amend to 
its bylaws. Southern proposes to permit 
the board of directors to fix by 
resolution, from time to time, the number 
of directors which shall constitute the 
whole board of directors, and to delete 
provisions which currently deny the 
board of directors the power to alter, 
amend or repeal the section of the 
bylaws pertaining to the number and 
election of directors. 

Southern proposes to solicit proxies 
from its shareholders for approval of 
these amendments at the annual 
meeting to be held May 27,1987. 

Allegheny Generating Company (70- 
7354) 

Allegheny Generating Company 
(“AGC”), 320 Park Avenue, New York, 
New York 10022, a wholly owned 
subsidiary of Monongahela Power 
Company, The Potomac Edison 
Company and West Penn Power 
Company, all wholly owned subsidiaries 
of Allegheny Power System, Inc., a 
registered holding company, has failed 
an application subject to section 6(b) of 
the Act and Rule 50(a)(5) thereunder. 

AGC proposes to issue and sell to 
dealers in commercial paper up to $300 
million of promissory notes at any one 
time outstanding from April 1,1987 
through March 31,1989. Such 
commercial paper will be backed by a 
funding commitment through the $400 
million revolving credit agreement 
(“Agreement”) authorized by order to 
the Commission dated July 18.1985 
(HCAR No. 23766). AGC intends to issue 
commercial paper only if the interest 


cost thereof is equal to or less than the 
effective interest cost at which AGC 
could borrow the same amount pursuant 
to the Agreement or if AGC cannot 
borrow the same amount for the same 
period of time. AGC requests an 
exception from the competitive bidding 
requirements of Rule 50. pursuant to 
Rule 50(a)(5). 

Southwestern Electric Power Company 
(70-7360) 

Southwestern Electric Power 
Company (“SWEPCO”), an electric 
utility subsidiary of Central and South 
West Corporation, a registered holding 
company, has filed a declaration 
pursuant to sections 6(a) and 7 of the 
Act and Rule 50 thereunder. 

SWEPCO proposes to issue and sell 
prior to December 31,1987 up to 400.000 
shares of Preferred Stock, par value $100 
per share, at competitive bidding with 
fixed dividend rates. 

General Public Utilities Corporation (70- 
7361) 

General Public Utilities Corporation 
(“GPU”), 100 Interpace Parkway. 
Parsippany, New Jersey 07054, a 
registered holding company, has filed a 
declaration pursuant to section 6(a), 7, 
12(e), (f), and (g), and Rules 62 and 65 
thereunder. 

GPU is a corporation organized under 
the laws of Pennsylvania. GPU proposes 
an amendment to its bylaws that would 
limit the liability of GPU’s directors and 
broaden the indemnification of the 
GPU’s officers, directors and employees, 
as permitted by Pennsylvania law, and 
expand the means by which GPU can 
satisfy indemniFication obligations. GPU 
requests authority to solicit proxies from 
its shareholders for approval of the 
measure at the annual meeting to be 
held May 7.1987. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Jonathan G. Katz, 

Secretary. 

(FR Doc. 87-4680 Filed 3-4-87; 8:45 am) 

BILUNQ CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 

Enterprise Capital Corp.; Filing of 
Application for Transfer of Ownership 
and Control 

[License No. 06/10-0154] 

Notice is hereby given that an 
application has been filed with the 
Small Business Administration (SBA). 
pursuant to § 107.601 of the Regulations 
governing small business investment 
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companies (13 CFR 107.601 (1987)) for 
transfer of ownership and control of 
Enterprise Capital Corporation (ECC), 
3501 Allen Parkway, Houston, Texas 
77019, a Federal Licensee under the 
Small Business Investment Act of 1958 
(the Act), as amended (15 U.S.C. 661 el 
se<y.). The proposed transfer of 
ownership and control of ECC which 
was licensed May 8,1970, is subject to 
the prior written approval of SBA. 

The transfer of ownership and control 
results from the sale of 100% of the 
outstanding common stock of ECC by 
Mainland Financial Services, Inc. in care 
of the Federal Savings and Loan 
Insurance Corporation to Mr. Allen J. 
Becker. 101 Westcott ^2206. Houston, 
Texas 77007. 

The proposed management and 
control of ECC would be as follows: 


Name and address 

Title 

Percent 

of 

owner¬ 

ship 

Allen J Becker. 101 
Westcott #2206. 
Houston. Texas 

77007 

Director ____ 

too 

Fred S. 2e»dman. 1602 
South Boulevard. 
Houston, Texas 

77006. 

Chief. Executive 

Officer. Vice 

President & Director 

0 

Fore P Talanco, Jr. 
9115 Milda Drive. 
Houston, Texas 

77088 

Vice President. Chief 
Operating Officer. 
Treasurer. Ass Sec. 
Chief Financial 

Officer A Director 

0 

Melba Joyce Davidson. 
5110 Azalea Trace 
Drive #2609. 

Houston. Texas 

77066. 

Secretary .. 

0 


Matters involved in SBA’s 
consideration of the application include 
the general business reputation and 
character of the proposed new 
management, and the probability of 
successful operations of the company 
under their management, including 
adequate profitability and financial 
soundness, in accordance with the Act 
and Regulations. 

Notice is hereby given that any person 
may, no later than 30 days of the date of 
publication of this Notice, submit 
written comments on the proposed 
transfer of ownership and control to the 
Deputy Associate Administrator for 
Investment, Small Business 
Administration. 1441 “L“ Street NW., 
Washington, DC 20416. A copy of this 
Notice will be published in a newspaper 
of general circulation in Houston. Texas. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 


Dated: February 26.1987. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

(FR Doc. 87-4576 Filed 3^-87; 8:45 am] 

BILLING COO€ B02S-01-M 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Receipt of Noise Compatibility 
Program and Request for Review 

agency: Federal Aviation 
Administration. DOT. 
action: Notice. 

summary: The Federal Aviation 
Administration (FAA) announces that it 
is reviewing a proposed noise 
compatibility program that was 
submitted for Cleveland Hopkins 
International Airport under the 
provisions of Title I of the Aviation 
Safety and Noise Abatement Act of 1979 
(Pub. L. 96-193) (hereinafter referred to 
as “the Act”) and 14 CFR Part 150 by the 
city of Cleveland, Department of Port 
Control. This program was submitted 
subsequent to a determination by FAA 
that associated noise exposure maps 
submitted under 14 CFR Part 150 for 
Cleveland Hopkins International Airport 
were in compliance with applicable 
requirements effective July 3,1984. The 
proposed noise compatibility program 
will be approved or disapproved on or 
before August 19,1987. 

EFFECTIVE DATE: The effective date of 
the start of FAA’s review of the noise 
compatibility program is February 20, 
1987. The public comment period ends 
April 7,1987. 

FOR FURTHER INFORMATION CONTACT: 

David L. Schein, FAA, Great Lakes 
Region. Airports Division, AGL-611, 

2300 East Devon Avenue, Des Plaines, 
Illinois 60018-4686. (312) 694-7538. 

Comments on the proposed noise 
compatibility program should also be 
submitted to the above office. 
SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA is 
reviewing a proposed noise 
compatibility program for Cleveland 
Hopkins International Airport which 
will be approved or disapproved on or 
before August 19,1987. This notice also 
announces the availability of this 
program for public review and comment. 

An airport operator who has 
submitted noise exposure maps that are 
found by FAA to be in compliance with 
the requirements of Federal Aviation 
Regulations, Part 150 promulgated 
pursuant to Title I of the Act, may 
submit a noise compatibility program for 


FAA approval which sets forth the 
measures the operator has taken or 
proposes for the reduction of existing 
noncompatible uses and for the 
prevention of the introduction of 
additional noncompatible uses. 

The FAA has formally received the 
noise compatibility program for 
Cleveland Hopkins International 
Airport, effective on February 20.1987. It 
was requested that the FAA review this 
material, and that the noise mitigation 
measures, to be implemented jointly by 
the airport and surrounding 
communities, be approved as a noise 
compatibility program under section 
104(b) of the Act. 

Preliminary review of the submitted 
material indicates that it conforms to the 
requirements for the submittal of noise 
compatibility programs, but that further 
review will be necessary prior to 
approval or disapproval of the program. 
The formal review period, limited by 
law to a maximum of 180 days, will be 
completed on or before August 19,1987. 

The FAA’s detailed evaluation will be 
conducted under the provisions of 14 
CFR Part 150, § 150.33. The primary 
considerations in the evaluation process 
are whether the proposed measures may 
reduce the level of aviation safety, 
create an undue burden on interstate or 
foreign commerce, or be reasonably 
consistent with obtaining the goal of 
reducing existing noncompatible land 
uses and preventing the introduction of 
additional noncompatible land uses. 

Interested persons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comments, other than those properly 
addressed to local land use authorities, 
will be considered by the FAA to the 
extent practicable. Copies of the noise 
exposure maps, the FAA's evaluation of 
the maps, and the proposed noise 
compatibility program are available for 
examination at the following locations: 

Federal Aviation Administration, 800 
Independence Avenue SW., Room 617, 
Washington, DC 20591 
Federal Aviation Administration, 

Detroit Airports District Office, East 
Willow Run Airport, 8800 Beck Road, 
Belleville, Michigan 48111 
Department of Port Control, Cleveland 
Hopkins International Airport, 
Cleveland. Ohio 44135. 

Questions may be directed to the 
individual named above under the 
heading, for further information 

CONTACT. 
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Issued in Des Plaines. Illinois. February 20. 
1987. 

Peter A. Serini. 

Assistant Manager, Airports Division, Great 
Lakes Region. 

[FR Doc. 87—4566 Filed 3^4-87; 8:45 am) 

BILLING CODE 4910-13-M 


DEPARTMENT OF THE TREASURY 

Office of the Secretary 

I Supplement to Department Circular- 
Public Debt Series—No. 6-871 

Treasury Notes, Series J-1992 

Washington. February 26.1987. 

The Secretary announced on February 
25,1987, that the interest rate on the 
notes designated Series J-1992, 
described in Department Circular— 
Public Debt Series—No. 6-87 dated 
February 19,1987, will be 6 5 /s percent. 
Interest on the notes will be payable at 
the rate of 6 5 /s percent per annum. 

Gerald Murphy, 

Fiscal Assistant Secretary. 

[FR Doc. 87-4567 Filed 3-4-87; 8:45 am) 

BILLING CODE 4810-40-M 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL ELECTION COMMISSION 
DATE AND time: Tuesday. March 10, 

1987,10:00 a.m. 

place: 999 E Street. NW., Washington. 
DC. 

status: This meeting will be closed to 
the public. 

ITEMS TO BE DISCUSSED: 

Compliance matters pursuant to 2 U.S.C. 

437g. 

Audits conducted pursuant to 2 U.S.C. 437g, 
438(b). and Title 26. U.S.C. 

Matters concerning participation in civil 
actions or proceedings or arbitration. 
Internal personnel rules and procedures or 
matters affecting a particular employee. 

* * • * • 

DATE AND time: Thursday, March 12. 
1987,10:00 a.m. 

place: 999 E Street, NW., Washington, 
DC (Ninth Floor). 

STATUS: This meeting will be open to the 
public. 

MATTERS TO BE CONSIDERED: 

Setting of Dates for Future Meetings. 
Correction and Approval of Minutes. 

Draft Advisory Opinion 1987-5—Frederick T. 

Spahr on behalf of ASHA-PAC. 

Proposed Regulation 11 CFR 110.1.110.2. and 
103.3. 

Routine Administrative Matters. 

PERSON TO CONTACT FOR INFORMATION: 

Mr. Fred Eiland, Information Officer, 
Telephone: 202-376-3155. 

Marjorie W. Emmons, 

Secretary of the Commission. 

|FR Doc. 87-4733 Filed 3-3-87; 2:13 pm) 

BILUNG CODE 671S-01-M 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 

TIME and date: 10:00 a.m., Wednesday. 
March 11,1987. 

place: Marriner S. Eccles Federal 
Reserve Board Building. C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 

status: Closed. 
matters to be considered: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 


2 . Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: March 3.1987. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-4755 Filed 3-3-87; 3:30 p.m.) 
BILLING CODE e210-0l-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 

TIME and DATE: 9:30 a.m., Wednesday, 
March 11.1987. 

place: 1776 G Street. NW.. Washington, 
DC 20456, 7th Floor, Filene Board Room. 
status: Open. 

MATTERS TO BE CONSIDERED: 

1. Approval of Minutes of Previous Open 

Meeting. 

2. Economic Commentary. 

3. Review of Central Liquidity Facility 

Lending Rate. 

4. Insurance Fund Report. 

5. Federal Credit Union Loan Interest Rate 

Ceiling. 

RECESS: 10:30 a.m. 

time and place: 10:45 a.m., Wednesday, 
March 11,1987. 

place: 1776 G Street, NW.. Washington, 
DC 20456, 7th Floor, Filene Board Room. 
status: Closed. 

MATTERS TO BE CONSIDERED: 

1 . Approval of Minutes of Previous Closed 

Meeting. 

2 . Special Assistance under sections 201 , 208. 

and 306 of the Federal Credit Union Act. 
Closed pursuant to exemptions (8) and 
(9)(A)(ii). 

3. Board Briefings. Closed pursuant to 

exemptions (2). (6). (8), (9)(A)(ii). and 
(9)(B). 

4. Personnel Actions. Closed pursuant to 

exemptions (2) and (6). 

FOR MORE INFORMATION CONTACT: 

Rosemary Brady. Secretary of the Board. 
Telephone (202) 357-1100. 

Rosemary Brady, 

Secretary of the Board. 

[FR Doc. 87-4750 Filed 3-3-87; 3:24 pm] 

BILLING CODE 7535-0 l-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 

Notice of Previously Held Emergency 
Meeting 

TIME AND DATE: 12:10 p.m., Tuesday, 
February 24,1987. 

PLACE: Hotel Meridien. 4500 Mac Arthur 
Boulevard, Newport Beach, California 
92660. 

status: Closed. 

MATTER CONSIDERED: 

1. Special Assistance under section 208 of 
the Federal Credit Union Act. 

The Board unanimously voted that 
Agency business required that a meeting 
be held with less than the usual seven 
days advance notice. 

The Board unanimously voted to close 
the meeting under exemptions (8) and 
(9)(A)(ii). The General Counsel certified 
that the meeting could be closed under 
those exemptions. 

FOR MORE INFORMATION CONTACT: 

Rebecca Baker. Acting Secretary of the 
Board, Telephone (202) 357-1100. 

Rebecca Baker, 

Acting Secretary of the Board. 

[FR Doc. 87-4751 Filed 3-3-87; 3:24 pm| 

BILLING CODE 7535-01-M 


SECURITIES AND EXCHANGE COMMISSION 
“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: (52 FR 6285 
March 2,1987). 
status: Open meeting. 
place: 450 Fifth Street. NW.. 
Washington, DC. 

DATE PREVIOUSLY ANNOUNCED: 

Wednesday, February 25,1987. 

CHANGE in THE meeting: Deletion. 

The following item will not be 
considered at a open meeting for 
Thursday. March 5,1987, at 10:00 a.m. 

Consideration of whether to issue a release 
amending Securities Exchange Act Rule 
3al2-8 to permit the trading of futures on 
designated foreign government debt 
securities on contract markets that are not 
located in the country that issued those 
securities, so long as the Rule’s other 
requirements are satisfied. For further 
information, please contact David Underhill 
at(202) 272-2375. 

Commissioner Grundfest, as duty 
officer, determined that Commission 
business required the above change. 

At times changes in Commission 
priorities require alterations in the 
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scheduling of meeting items. For further 
information and to ascertain what, if 
any. matters have been added, deleted 
or postponed, please contact: Jacqueline 
Higgs at(202) 272-2149. 

Jonathan G. Katz, 

Secretory. 

February 27.1987. 

[PR Doc. 87-4719 Filed 3-3-87; 1:50 pm] 

BILLING CODE 8010-01-M 


SECURITIES AND EXCHANGE COMMISSION 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act. Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of March 9,1987: 

A closed meeting will be held on 
Tuesday. March 10.1987, at 2:30 p.m. An 
open meeting will be held on Thursday, 
March 12.1987, at 10:00 a.m., in Room 
1C30. 

The Commissioners, Counsel to the 
Commissioners, the Secretary of the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who are responsible for 
the calendared matters may also be 
present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c)(4), (8). (9)(A) and (10) and 17 


CFR 200.402(a)(4), (8). (9)(i) and (10). 
permit consideration of the scheduled 
matters at a closed meeting. 

Commissioner Grundfest, as duty 
officer, voted to consider the items listed 
for the closed meeting in closed session. 

The subject matter of the closed 
meeting scheduled for Tuesday. March 

10.1987, at 2:30 p.m., will be: 

Institution of administrative proceedings of 
an enforcement nature. 

Settlement of injunctive action. 

Administrative proceeding of an 
enforcement nature. 

Formal order of investigation. 

Settlement of administrative proceeding of 
an enforcement nature. 

Opinion. 

The subject matter of the open 
meeting scheduled for Thursday. March 

12.1987, at 10:00 a.m., will be: 

1 . Consideration of whether to issue a 
notice of and order for hearing on an 
application under the Investment Company 
Act of 1940 (File No. 812-6393) Filed by 
American Pathway Fund and Capital 
Research and Management Company. The 
requested order would permit shares of 
certain open-end management companies to 
be sold to separate accounts of affiliated and 
unaffiliated life insurance companies in 
connection with the funding of variable 
annuity and variable life insurance contracts. 
The Commission issued a notice of the filing 
of the above-referenced application 
(Investment Company Act Release No. 15233) 
on July 31,1986, and received a timely 
request for a hearing on the application from 


Anchor National Life Insurance Company 
and its variable annuity separate account. 

For further information, please contact Joseph 
R. Fleming at (202) 272-3017. 

2 . Consideration of whether to adopt 
temporary Rule 13f-2(T) and Form 13F-E 
under the Securities Exchange Act of 1934 to 
enable institutional investment managers to 
file Form 13F reports through Edgar, the 
Commission’s electronic disclosure system. 
Temporary Rule 13f-2(T) and Form 13F-E 
were proposed for comment in Securities 
Exchange Act Release No. 23694 (October 8. 
1986). For further information, please contact 
Mary Joan Hoene at (202) 272-2039. 

3. Consideration of whether to issue a 
release amending Securities Exchange Act 
Rule 3al2-8 to permit the trading of futures 
on designated foreign government debt 
securities on contract markets that are not 
located in the country that issued those 
securities, so long as the Rule’s other 
requirements are satisfied. For further 
information, please contact David Underhill 
at(202)272-2375. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Patrick 
Daugherty at (202) 272-3077. 

Jonathan G. Katz. 

Secretary. 

February 27,1987. 

|FR Doc. 87-4676 Filed 3-2-87: 4:55 pm] 

BILUNG COOE 8010-01-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Parts 203 and 204 

[Docket R-67-965; FR-2147] 

Temporary Mortgage Assistance 
Payments 

agency: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 
action: Final rule. 

summary: The Temporary Mortgage 
Assistance Payments (TMAP) program 
is authorized by section 341 of the 
Housing and Community Development 
Act of 1980 (Pub. L. 96-399. 94 Stat. 

1614), amending section 230 of the 
National Housing Act (12 U.S.C. 1715u). 
HUD published a proposed rule to 
implement the program on January 3, 
1986 (51 FR 216), following previous 
rulemaking efforts dating from April 
1982. These efforts have been the 
subject of a national class action 
lawsuit [Ferrell v. Pierce, 560 F. Supp. 
1344, (N.D. Ill., 1983); affd742 F. 2d 454, 
(7th Cir., 1984)). This rule responds to 
the public comments received on the 
January 1986 proposed rule. 

EFFECTIVE DATE: Before this rule 
becomes effective, the Department must 
revise its current mortgage assignment 
handbook, HUD Handbook 4330.2, to 
reflect the changes made by this rule. 
Additionally, the Department must 
select a contractor to administer the 
payments system. The rule will be made 
effective as soon as the Department 
accomplishes these tasks, and an 
announcement of the effective date will 
be published in the Federal Register at 
least 30 days before the effective date. 
FOR FURTHER INFORMATION CONTACT: 
Fred W. Pfaender, Single Family 
Servicing Division, Office of Single 
Family Housing. Department of Housing 
and Urban Development, 451 Seventh 
Street, SW. f Washington, DC 20410, 
telephone (202) 755-6672. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: The Only 
program of mortgage foreclosure relief 
now in effect for FHA-insured 
homeowners is the assignment program, 
under which HUD assumes the mortgage 
lender's rights and obligations under the 
mortgage (in return for payment of the 
lender’s mortgage insurance claim) and 
works out a forbearance agreement to 
allow the homeowner to pay 
delinquencies over the period of the 


mortgage. Under the Temporary 
Mortgage Assistance Payments 
("TMAP”) program, the mortgage lender 
retains its role, while HUD temporarily 
makes all or a part of the homeowner’s 
loan payments to the lender, for which 
the homeowner is obligated to repay 
HUD. Under the TMAP program, HUD’s 
loan is secured by a lien on the home. 
These differences between the TMAP 
and assignment programs are dictated 
by statute. (See sections 230(a) and 
230(b) of the National Housing Act, 12 
U.S.C. 1715u (a) and (b), for TMAP and 
assignment program authority.) 

Background 

Attempts to implement the TMAP 
provision added in 1980 to section 230 of 
the National Housing Act started as long 
ago as April of 1982 with the publication 
of a proposed rule (47 FR 14495). A final 
rule was published in August 1982 (47 
FR 33252), but its effective date was not 
announced before a Federal District 
Court enjoined its implementation in 
April 1983, Ferrell v. Pierce, 560 F.Supp. 
1344, N.D. HI.; aff d 743 F.2d 454, 7th Cir., 
1984. [Ferrell was a national class action 
challenging the Department’s 
implementation of the assignment 
program.) As a result, that final rule was 
withdrawn on March 29.1985 (50 FR 
12527). 

A new proposed rule was published 
on January 3,1986 (51 FR 216), which 
made numerous changes reflecting 
consideration of the District Court’s 
holdings, despite the fact that the 
Court’s opinion about the content of the 
rule was based on compliance with a 
settlement agreement that expired in 
August 1984. (One term of that 
agreement does survive—the 
Department’s obligation to continue to 
operate the assignment program or a 
substantially equivalent program of 
foreclosure relief for FHA-insured 
homeowners.) The proposed rule also 
added special provisions for defaults on 
FHA-insured mortgages on Indian lands. 
This final rule makes a few substantive 
changes to the proposed rule, in 
response to public comment, makes 
many editorial changes, and adds 
special provisions for handling defaults 
on FHA-insured mortgages on Hawaiian 
home lands. (Indian lands and Hawaiian 
home lands are the subject of tailor- 
made provisions because there are legal 
restrictions on who can hold title to 
these properties; consequently, payment 
of claims is handled differently. See 
sections 247 and 248 of the National 
Housing Act, 12 U.S.C. 1715Z-12,1715z- 
13). 


Response to Public Comments 

There were four public comments on 
the proposed rule—from counsel for the 
plaintiffs in the Ferrell litigation 
(“plaintiffs' counsel”), the City of 
Milwaukee, Wisconsin, a foreclosure 
relief counseling agency in Milwaukee, 
and the Mortgage Bankers Association. 
These comments are discussed below by 
subject matter. 

1. Date of Default—§ 203.640(a)(3) 

Plaintiffs’ counsel objected to the 
proposed rule's provision in 
§ 203.640(a)(3) that “once the date of 
default is established for purposes of 
processing the request for foreclosure 
relief under § 203.652, it will not be 
affected by subsequent payments.” The 
date of default is used in § 203.640 to 
determine whether the mortgagor’s 
failure to make mortgage payments 
when due was caused by circumstances 
beyond the mortgagor’s control. 
Plaintiffs’ counsel contended that 
subsequent payments should affect the 
default date under certain 
circumstances, and that the cited phrase 
should be stricken from 5 203.640(a)(3). 

Plaintiffs’ counsel expressed concern 
about how the date of default would be 
calculated if HUD asked a mortgagee to 
provide forbearance relief and the 
mortgagor were able to reinstate the 
mortgage, but then defaulted. In that 
case, a new request for foreclosure relief 
would be made under § 203.652 and a 
new date of default would be 
determined under § 203.640(a)(3). 
Therefore, no change to § 203.640(a)(3) is 
needed to accommodate the described 
circumstance. 

If a mortgagee were asked to and did 
provide forbearance relief, but the 
mortgagor were unable to reinstate the 
mortgage, plaintiffs’ counsel suggested 
that the date of default should be 
changed to reflect circumstances 
occurring after return of the case to the 
mortgagee. They cite the current 
Assignment Handbook, 4330.2, 
paragraph 3-6(2), which indicates that 
HUD field staff “should assure 
themselves that the additional relief 
[provided by the mortgagee! did not fail 
because of a change in the mortgagor’s 
circumstances since the date the case 
was returned to the mortgagee.” This 
Handbook language is permissive but 
does not require a HUD Field office to 
change the date of default to a later date 
for purposes of determining whether the 
cause of default was beyond the 
mortgagor’s control. Moreover, since an 
August 19,1983, telegram was sent to all 
HUD field offices by the Assistant 
Secretary for Housing-Fedeial Housing 
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Commissioner, field office discretion to 
change the default date has been 
removed. That telegram clarified how 
the date of default was to be determined 
(consistent with the provisions of this 
rule), and stated that, once the date was 
established, it must not be changed 
(unless reinstatement occurred). This 
policy assures that all defaulted 
mortgagors, whether the lender accepts 
a return of the case or not, are treated 
the same by HUD. Therefore, the final 
rule reflects the confirmation of this 
policy, as did the proposed rule. 

Another comment made by plaintiffs' 
counsel concerning the date of default 
referred to the use of that term in 
5 203.642, which deals with the duration 
of TMAP rather than initial 
determination. If a mortgagor were given 
TMAP but failed to make all payments 
when due during the period of 
temporary mortgage assistance 
payments, plaintiffs' counsel argued that 
the key date for determining the reasons 
for default, under § 203.642, should be 
the date during the TMAP period when 
the payments had been missed for three 
months. We agree. Plaintiffs’ counsel 
recommended a change to § 203.642. to 
add the word "latest" before the word 
"default." We have changed the wording 
to read, "the mortgagor’s default under 
the TMAP agreement." 

2. Interest on TMAP Loon (and on 
Assignment Repayments)--§§ 203.644(a) 
and 203.649(a) 

There appears to be some confusion 
about the extent to which interest is 
charged in the current assignment 
program and the difference between that 
practice and the interest to be charged 
in the TMAP program. The rate of 
interest was also a subject of comment. 

In the current assignment program, 
when HUD takes over the role of the 
mortgagee and extends forbearance, 
interest continues to accrue, under the 
original note and mortgage, on the 
outstanding principal and any advances. 
Thus, if a mortgagor were in default, the 
missed payments would leave the 
principal undiminished, with interest 
continuing to accrue; and any advances 
made, for example, to pay for taxes 
escrow, would start to accrue interest as 
well. When payments are received, they 
are applied to advances, interest, and 
principal in accordance with the original 
loan documents. Thus, the new language 
in § 203.649(a) of the proposed and final 
rules merely clarifies existing practice 
and imposes no new burden on 
mortgagors. 

However, in the TMAP program, the 
original mortgagee remains in place, 
receiving full payments under the first 
loan as a result of the combination of 


the mortgagor’s reduced payments and 
HUD’s payments on the mortgagor’s 
behalf. HUD’s payments are made as 
the result of a loan from HUD to the 
mortgagor. The statute authorizing HUD 
to make this type of loan authorizes 
interest to be charged. 

The proposed rule provided that 
interest would accrue on the loan not 
from the date the payments were made 
by HUD (as in a version of the rule 
published in 1982), but from the date the 
last TMAP was made. This provision is 
more advantageous to the mortgagor 
than the provision of the earlier 
published rule. However, two 
commenters objected to the accrual of 
interest after the TMAP period (but not 
to accrual during that period) because of 
a belief that a financially distressed 
homeowner would be unable to make 
repayments that include interest over a 
number of years, and would therefore be 
judged not to have the "reasonable 
prospect" of repayment necessary to 
qualify for TMAP at the outset. This 
commenter was comparing the 
repayment obligation under the TMAP 
program with the repayment obligation 
under the assignment program, 
concluding that interest would be 
greater in TMAP, and eligibility 
consequently more difficult. 

The final rule includes the same 
provision as the proposed rule with 
respect to when interest starts to accrue. 
W r e believe Congress intended HUD to 
charge interest on the TMAP loan and 
we have provided for favorable 
treatment for the mortgagor with respect 
to when interest starts to accrue. In fact, 
this final rule provides for a limit on the 
interest rate to be charged in the TMAP 
program that may result in a lower rate 
than that charged in the assignment 
program. 

The public comment about the rate of 
interest on the TMAP loan was that the 
rate should be subject to a cap, instead 
of being set at the original note rate. 
Section 230(a) of the National Housing 
Act (12 U.S.C. 1715u) stated that the 
interest rate charged could not exceed 
the maximum interest rate on mortgage 
loans insured under section 203 of that 
Act. Since the statutory authority for 
HUD to set a maximum rate was 
repealed before the proposed rule was 
published, the proposed rule provided 
that the interest rate on the TMAP loan 
would be the same as the original 
mortgage rate—to make it similar to the 
way the assignment program works. The 
commenter suggested that in the 
absence of a current HUD rate, the rate 
charged should be either the original 
note rate or the market rate, whichever 
is lower. HUD agrees that this type of 
provision will assure that, in a time of 


declining mortgage rates, the new TMAP 
loan will not bear a rate higher than 
warranted by prevailing market 
conditions. In the absence of a 
prescribed "FHA rate” and with the 
likelihood that the authority of the 
Veteran’s Administration (VA) to 
prescribe a maximum rate may also be 
removed by statute, we are changing 
§ 203.644(a) of the final rule to use an 
average of the market rates for FHA and 
VA mortgages, established quarterly, as 
the "current market rate". (This change 
may make the TMAP program more 
advantageous than the assignment 
program.) 

The commenter who advocated this 
interest rate formulation recommended 
that it apply to the assignment program 
as well. However, this suggestion is not 
appropriate for the assignment program 
since there is no new loan for which an 
interest rate is to be established. If 
amounts owed are unpaid and 
forbearance is extended, the amounts 
owed are not forgiven but interest 
continues to accrue at the same rate on 
the outstanding balance for the term of 
the note, including any extensions. 
Section 203.649(a) is not being revised— 
as requested by the commenter—to limit 
the accrual of interest on advances to 
the forbearance period. That practice 
would be inconsistent with the terms 
and conditions of the mortgage note and 
with current program implementation. 

One commenter asked if mortgagors 
whose repayment term is extended the 
longest (10 years beyond the original 
term) will not pay the most in interest. 
Obviously, the answer is yes. Therefore, 
it may be to the advantage of a 
mortgagor to pay slightly higher 
payments over a shorter repayment 
period to minimize the impact of interest 
charges. (In addition, there is no bar to 
prepayment by a mortgagor.) 

3. Effective Date of First Monthly 
TMAP—§ 203.642(a)(1) 

Under § 203.642(a)(1), temporary 
mortgage assistance payments are made 
for a stated period of time, starting with 
the effective date of the first monthly 
TMAP. The payments may continue for 
as long as 18 months, or in some cases 
for up to 36 months total. In the 
proposed rule, this section defined the 
"effective date" as the due date of the 
first monthly payment on the insured 
mortgage for which the first monthly 
TMAP payment is credited. The 
commenter suggested that this "effective 
date" language could be interpreted to 
mean either the first month for which 
the TMAP were credited, or the First 
month after HUD’s decision to make 
temporary mortgage assistance 
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payments—disregarding the period of 
arrearages. The commenter argued that 
the later date is the proper result, since 
that would result in 18 or 38 months of 
forbearance relief after the date of the 
action to approve such relief—making 
TMAP comparable with assignment. We 
agree with this interpretation and have 
added appropriate clarifying language to 
§ 203.842(a)(1). 

4. Percentage of Income Paid by 
Mortgagor--§§ 203.641(a) and 203.646, 
203.644(b)(1) and203.649(b) 

Commenters observed that for both 
TMAP and assignment, the proposed 
rule provided that a mortgagor would 
not be required to pay more than 35 
percent of net effective income for 
housing expenses during the period of 
foreclosure relief (§ § 203.641(a) and 
203.646). They also observed that the 
proposed rule’s provisions for setting the 
repayment amount did not contain the 
same limit, but left it up to HUD to 
determine the amount the mortgagor 
would be required to pay, based on the 
mortgagor’s financial condition and 
circumstances (§§ 203.644(b) and 
203.649(b)). 

One commenter, focusing on the 
foreclosure relief period, said that the 
rule should state that (1) mortgagors 
must be "clearly advised in writing" that 
they need not pay more than 35 percent 
of income during the foreclosure relief 
period, and (2) mortgagors would not be 
called upon to pay a higher amount 
unless they submitted a written request 
to do so. We have revised § 203.641(a) to 
clarify this second point. The 
Department intends to advise 
homeowners in writing that they need 
not pay more than 35 percent of income 
during the period of reduced payments, 
but this is a procedural matter that will 
be included in the revised Handbook 
4330.2. 

Two other commenters urged that 
mortgagors not be required to pay more 
than 35 percent of net effective income 
for housing expenses under the 
repayment plan following the 
foreclosure relief period. Another 
commenter stressed that the repayment 
plan should not require mortgagors to 
pay more than the amount necessary to 
repay all assistance over the remaining 
term of the mortgage, plus ten years. 
(These two suggested standards would 
produce different results.) 

First, the term "net effective income" 
used to determine a mortgagor’s 
payment under the current assignment 
program allows more deductions than 
the comparable term used for purposes 
of determining the amount of mortgage 
payment an applicant for a new FHA- 
insured mortgage can afford. Second, 


the 35 percent standard is much less 
than the guideline used for determining 
what new FHA-insured mortgagors can 
be expected to pay for housing 
expenses. When underwriting new 
loans, a 38 percent guideline is used. To 
simplify administration of these 
programs, the definition in this rule is 
being changed by dropping deductions 
for city and State income taxes and for 
Social Security taxes. However, the 
difference in percentage is preserved. 

During a period of hardship, the 
Department believes it is reasonable to 
limit the amount a mortgagor is required 
to pay to 35 percent of current income. 
However, once the period of reduced 
payments ends, repayment of the debt in 
a responsible manner must become a 
priority. These foreclosure relief 
programs are intended to carry 
mortgagors through a temporary period 
of economic hardship, not to convert the 
program to assisted rental housing on 
the model of the programs authorized 
under the United States Housing Act of 
1937, 42 U.S.C. 1437-1437q, which limit a 
participant’s payments to a percentage 
of current income. 

The second standard suggested, 
monthly amounts needed to amortize 
the outstanding debt over a period of ten 
years beyond the original term of the 
mortgage, would require extension of 
the loan period in every case. In some 
cases this additional period may be 
warranted. Indeed, in some cases even 
such an extension may be insufficient to 
amortize the debt fully, and a "balloon 
payment" at the end of the extended 
term of the mortgage may be necessary. 
However, in other cases, the mortgagor’s 
financial distress may prove to be 
extremely temporary and the mortgagor 
may be quite able to repay all 
assistance within the original loan term. 
The interest accrued is substantially less 
if the amount owed is repaid over a 
shorter period, and it may be in a 
mortgagor’s best interest to repay in a 
shorter time (particularly if the 
mortgagor’s income tax rates go down 
and the deduction for interest payments 
on a home decreases in value). 

Therefore. HUD reserves the right under 
this final rule to determine an 
appropriate repayment amount based on 
the mortgagor's ability to pay. with the 
option of amortizing the amount due 
over the original term plus ten years. 

Incidentally, the commenter who 
urged the automatic amortization of the 
total indebtedness over the remainder of 
the original term plus ten years in the 
TMAP program, is under die impression 
that in the assignment program a 
mortgagor is entitled to pay no more 
than that amount following the 
forbearance period. This is not the case. 


Current practice, continued in 
§ 203.649(b) of this final rule (similar to 
the same section of the proposed rule), 
specifies the minimum payment that a 
mortgagor in the assignment program 
must pay following the period of 
reduced or suspended payments: "the 
mortgagor's original monthly payment 
for principal and interest required under 
the mortgage note, plus monthly 
payments for current taxes, for current 
monthly service charges (i.e. t mortgage 
insurance premiums), for current 
assessments, and for current ground 
rents." (This list in the proposed rule 
included hazard insurance. That item 
has been removed in response to 
comment, because mortgagors are now 
required to pay for that separately.) This 
minimum payment could be higher than 
the amount calculated by amortizing the 
amount due over the remaining term 
plus ten years. 

In the TMAP program, there is a 
comparable minimum payment in the 
sense that after the TMAP period, the 
mortgagor is expected to keep the first 
mortgage loan current (as well as 
contribute toward repayment of the new 
TMAP loan). 

As a point of clarification, the amount 
of this minimum payment used in 
determining the repayment plan may 
differ from the minimum payment used 
for purposes of determining reasonable 
prospect of repayment under 
§ 203.640(a)(4). For "reasonable 
prospect," HUD considers not only the 
minimum payment prescribed for 
forbearance under § 203.649(b), but also 
the mortgagor’s ability eventually to 
repay the entire debt, including the 
delinquency. Hence, paragraph 2-le(3) 
of Handbook 4330.2, concerning 
reasonable prospect, describes a 
"minimum payment" that takes the 
delinquency into account. 

One commenter stated that the 
provisions in the rule requiring all 
assistance to be repaid no later than the 
remaining term, extended, if necessary 
by ten years (paragraph (c) of §§ 203.644 
and 203.649 of the proposed rule; 
paragraph (e) of these sections in the 
final) were unnecessary, since the 
repayment plan would always provide 
for repayment over the remaining term 
plus ten years. These provisions do need 
to be retained, because, as discussed 
above, the repayment plan will not 
always provide for a ten-year extension. 
The provisions requiring repayment no 
later than the remaining term, extended 
if necessary by ten years, assure that 
whatever the mortgagor’s financial 
circumstances, a specific end date 
arrives on which full payment must be 
made. 
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5. Periodic Review of Financial 
Circumstances 

(a) During the foreclosure relief 
period—§§ 203.643 (c) and (d) and 
203.648 (c) and (d). 

During the period of foreclosure relief 
(reduced payments), it is clear that the 
payment plan is subject to review and 
adjustment based on the mortgagor’s 
circumstances (§§ 203.643 and 203.648). 
Sections 203.643(c) and 203.648(c) of the 
proposed rule enumerated four events 
that would trigger such a review. 
Plaintiffs counsel objected to the 
wording of several of them. 

Paragraph (c)(1) states that before 
HUD takes action based on a default, it 
will review the mortgagor’s financial 
circumstances and payment plan. 

Plaintiffs counsel criticized the 
addition of the word “monetary” before 
“default”. Section 203.606(a) on this 
subject has always used the term 
"monetary default”. HUD has always 
interpreted the term “default” in the 
review provision of the handbook, and 
in the amended stipulation in the Ferrell 
case, to mean monetary default. Other 
types of default, such as failure to 
comply with covenants or to maintain 
hazard insurance, would result in 
different remedial actions. In fact, this 
element should not have been included 
in the TMAP provision, since HUD is not 
in a position to take action against the 
mortgagor for a monetary default under 
the first mortgage in that program. 
However, in the assignment program, 
where the Secretary is the mortgagee 
under the first mortgage, it is a monetary 
default that would call into question the 
terms of the payment plan. Counsel did 
not indicate that HUD’s interpretation 
would disadvantage their clients; 
neither did they provide any illustration 
of how it would be inappropriate. 
Therefore, the final rule merely clarifies 
that in the assignment program, the first 
event listed that would trigger review of 
the payment plan is a monetary default. 

Paragraph (c)(2) states that review 
takes place before, rather than after, the 
expiration of the foreclosure relief 
period. Plaintiffs’ counsel did not like 
this emphasis on obtaining financial 
information before expiration. However, 
the Department believes it necessary to 
timely decision making. This change 
from the assignment handbook will 
enable HUD to decide before expiration 
of the period, whether an extension is 
warranted and what the terms of the 
repayment agreement should be. 

Paragraph (c)(3) of the proposed rule 
stated that the mortgagor’s 
circumstances and payment plan would 
be reviewed after the second month in 
default on the payment plan. Plaintiffs' 


counsel said such a review should wait 
until three months in default. Rather 
than wait until the end of the third 
month when a second default is 
declared, HUD regards it as entirely 
reasonable to undertake the review 
earlier, in order to allow for some 
processing time and to permit efforts to 
be made to prevent the three-month 
default point from being reached. 

Paragraph (c)(4) stated that a review 
would be done whenever requested by 
the mortgagor for good cause or when 
“the facts or circumstances that caused 
HUD to enter into the plan are 
substantially changed.” Plaintiffs* 
counsel objected to the words in 
quotations, which were added in the 
proposed rule to a provision that has 
been applicable to the assignment 
program. This language was intended to 
cover the case of a mortgagor who 
unexpectedly received a large sum of 
money that could be used to reinstate 
the mortgage, and to cover a case in 
which the original decision was based 
on significantly erroneous information. 
The quoted language has been changed 
in this final rule to require review when 
HUD discovers that assistance “was 
approved based on significantly 
erroneous information or that the 
mortgagor’s circumstances have 
changed substantially." 

Plaintiffs' counsel sought to have any 
adjustments in the payment plan 
(§ 203.643(d)) tied directly to the 35 
percent of income provision in 
§ 203.641(a) (and § 203.646). To satisfy 
this concern, a cross-reference to that 
provision has been added to appropriate 
paragraphs in the sections dealing both 
with the TMAP and the assignment 
programs. 

Incidentally, it came to our attention 
that there was no explicit treatment of a 
case in which HUD’s original decision to 
approve assistance was based on 
fraudulent information. Sections 203.642 
and 203.647 have been modified to 
include this type of discovery as a basis 
for termination of assistance. 

(b) After the foreclosure relief 
period—§§ 203.644(d) and 203.649(d). 

Although the proposed rule 
specifically provided for review and 
modification of payment plans during 
the foreclosure relief period, it was less 
specific about review and adjustment of 
the payments due from the mortgagor 
following the foreclosure relief period. 

(It simply provided that the mortgagor 
must continue to provide requested 
income information until full satisfaction 
of the debt.) Plaintiffs* counsel urged 
that a specific provision be added. A 
new paragraph (d) has been added to 
§§ 203.644 and 203.649 to provide that 
the payments due from the mortgagor 


after the relief period will be reviewed 
from time to time at the request of the 
mortgagor or at the initiation of the 
Secretary, and the amount may be 
adjusted, based on the mortgagor’s 
current financial circumstances. 
However, payments during this period 
must, in any event, cover the minimum 
payment, which for TMAP is the amount 
due on the original note, and for 
forbearance is the same—as prescribed 
in § 203.649(b). 

To further distinguish the payments 
required during the foreclosure relief 
period (“period of reduced or suspended 
payments”) from those required 
afterwards, we have labeled the 
governing documents for TMAP the 
“TMAP agreement” for the one in effect 
during the relief period and the 
“repayment agreement” for the one in 
effect afterwards. In the case of 
assignment with forbearance, the 
document for each period is called a 
“forbearance agreement”, but the 
agreement for the forbearance relief 
period is identified by reference to the 
"period of reduced or suspended 
payments.” These differences in 
terminology reflect the fact that there is 
a new, separate loan in TMAP. and an 
ongoing, single loan in assignment; but 
in either case, the foreclosure relief 
period authorized by statute is a 
maximum of 36 months. 

6. Subordination of the TMAP lien— 
§203.644 

Several commenters noted the 
absence from the proposed rule of any 
provision for HUD to subordinate its 
TMAP lien in favor of a more junior lien, 
such as one for a home improvement 
loan. They assert that the TMAP lien 
will make it more difficult for a 
mortgagor who has received TMAP to 
obtain a home improvement loan when 
compared to a similarly situated 
mortgagor who had assignment/ 
forbearance as its means of foreclosure 
relief. 

HUD acknowledges that the presence 
of the TMAP lien as a junior lien on the 
property is an inherent difference from 
the assignment program, where HUD’s 
lien is the first lien, a9 assignee of the 
mortgagee. This difference is required 
by the statute authorizing the TMAP 
program. In the assignment program, 
HUD’s primary lien secures the original 
indebtedness and all advances made on 
the mortgagor’s behalf by the mortgagee 
and HUD. Any subsequent lienholder 
has notice of this increased debt. If HUD 
subordinated the TMAP lien, it would be 
placing the subsequent lienholder in a 
better position than it could get under 
the assignment program, because the 
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first lien would secure only the original 
debt plus advances made before the 
date of default. Furthermore, it is not 
common practice in the home finance 
industry to subordinate one’s lien, 
thereby decreasing the security that one 
will be repaid. In the absence of a 
statutory directive to subordinate the 
TMAP lien and believing that 
subordination is unnecessary to make 
I MAP comparable to assignment—HUD 
will preserve the security the lien 
affords by not providing for 
subordination. 

7. " Inappropriateness 99 of TMAP— 

§ 203.645(aJ 

Several commenters asked when 
TMAP would be determined to be 
inappropriate and a mortgagor would be 
g ; ven assignment relief instead. Section 
203.645(a) specifies three circumstances 
where TMAP will be determined to be 
inappropriate: if the mortgagee refuses 
to accept TMAP; if the mortgage 
maturity would have to be extended and 
the mortgagee is unwilling to extend it; 
and if the mortgagor is unable to 
execute the documents necessary for 
TMAP and this inability is beyond the 
mortgagor’s control. 

One commenter asked if a mortgagor’s 
refusal—not inability—to execute the 
lien would result in assignment rather 
than TMAP. Section 203.645(b)(7) 
provides that those circumstances 
would make the mortgagor ineligible for 
assignment, as well. 

Another commenter questioned 
w hether a mortgagor might fail to meet 
the “reasonable prospect of repayment" 
criterion for TMAP under § 203.640(a)(4), 
but satisfy it for the assignment program 
because of the differences in interest 
calculation. The decision whether or not 
a mortgagor has a reasonable prospect 
of repayment is not sufficiently precise 
to have the outcome determined by 
w hether the proposed relief is TMAP or 
assignment with forbearance. This is the 
case because at the time relief is 
proposed, the exact period of relief and 
extent of relief (which determine the 
amount of the TMAP loan or additional 
arrearage) have not been determined. 
Therefore, TMAP would not be deemed 
inappropriate for a mortgagor based on 
the difference in interest calculation 
between the two types of relief. 

Another commenter asked about 
whether insufficient appropriations 
could render TMAP inappropriate. That 
is the type of circumstance 
contemplated; however, we believe it is 
unnecessary to add this example to the 
rule. 


8. Mortgages on Indian Land 

For mortgages on restricted Indian 
lands insured under section 248 of the 
National Housing Act, the proposed rule 
provided for TMAP as well as for 
assignment (with or without 
forbearance) in a new § 203.695. There 
were no public comments on that 
section. In the meantime, the final rule 
authorizing mortgage insurance for 
single-family homes on Indian 
reservations and other restricted lands 
was published (June 16,1986, 51 FR 
21866). That rule created a new § 203.664 
dealing with forbearance for mortgages 
on Indian lands. Section 203.604 was 
revised by the June 1986 rule to add a 
new paragraph (e) requiring mortgagees 
to inform mortgagors of the possibility of 
foreclosure relief for mortgages on 
Indian land. That provision supersedes 
the material found in § 203.695 of the 
proposed rule in this rulemaking, so 
§ 203.695 has been eliminated. Section 
203.350, which describes assignment, 
has been revised to distinguish the type 
of assignment of mortgages on Indian 
land (which may involve forbearance) 
from those on other property, which 
always involve forbearance. 

The major change with respect to 
these mortgages in this final rule is the 
elimination of the TMAP option. Since 
the forbearance option for qualified 
mortgagors in default provides a 
substantially equivalent form of relief, 
this change in the rule will not adversely 
affect mortgagors of homes on restricted 
lands. 

The reason for the change is the 
Department’s decision that the statutory 
difference between mortgagee rights 
related to mortgages on restricted lands 
[i.e. t Indian reservations), as compared 
with those on other land, is significant 
enough to make the usual TMAP 
procedures impracticable. In the usual 
case of a defaulted mortgage on 
property on unrestricted land, the 
mortgagee has no right to receive 
payment on an insurance claim unless 
the mortgagor qualifies for foreclosure 
relief (under § 203.645) or the mortgagee 
forcloses on the mortgage and conveys 
title to HUD after exhausting foreclosure 
relief possibilities. The mortgagee 
considers the mortgagor's eligibility by 
obtaining information from the 
mortgagor after 90 days in default 
(§ 203.650). The statute authorizing 
insurance on these restricted lands, 
section 248 of the National Housing Act 
(12 U.S.C. 1215z-13), provides at 
paragraph (f)(2), that a mortgagee “shall 
be entitled to receive the benefit of 
insurance under this section in the case 
of a mortgage which is more than 90 
days in default". In the case of these 


restricted lands, the mortgagee’s right to 
payment of an insurance claim is not 
related to mortgagor eligibility for relief. 
In the restricted lands case, the 
mortgagee’s right to payment of a claim 
is related only to mortgagee compliance 
with certain requirements to notify the 
mortgagor of the consequences of 
default that are suggested in the statute. 
These procedural requirements can be 
satisfied by the mortgagee by the 91st 
day of default. Consequently, requiring 
the mortgagee (1) to take additional 
steps to consider the mortgagor’s 
eligibility for TMAP based on data that, 
under the rule, must be collected after 90 
days in default, and (2) to accept TMAP 
if offered, do not fit the statutory scheme 
of a mortgagee’s entitlement to payment 
for a claim after 90 days in default 
based on compliance with notification 
procedures. However, the Department 
may reconsider the decision not to 
provide TMAP for mortgagors on these 
restricted lands if experience with this 
new program indicates that TMAP 
would be suited to the program. 

9. Mortgages on Hawaiian Home Lands 

A new subsection concerning 
assignment of mortgages on Hawaiian 
home lands and a new section 
concerning forbearance on these 
mortgages (§ 203.665) is included in this 
final rule, although a similar provision 
did not appear in the proposed rule on 
TMAP and assignment. The proposed 
rule permitting FHA-insured mortgages 
on these restricted lands was published 
on July 23,1986 (51 FR 26409), and it did 
include provisions for assignment and 
forbearance. A final rule is being 
developed in that rulemaking 
proceeding, which will include final 
provisions for forbearance that are 
substantively identical to new 
§ 203.350(c) and new § 203.665 included 
here. The rationale for the assignment 
and forbearance provisions is to be 
found in the preamble to the Hawaiian 
home lands rule. Because it is uncertain, 
at this writing, whether the Hawaiian 
home lands rule or the TMAP rule will 
become effective earlier, the Department 
has provided parallel provisions in each 
rule on assignment and forbearance. 

The notice of effective date published in 
the Federal Register for whichever rule 
becomes effective later will contain any 
technical correction necessary to reflect 
the changes that have already occurred 
by virtue of the effectiveness of the 
other rule. 

TMAP provisions are being added in 
this rule for mortgagors of homestead 
leaseholds on Hawaiian home lands. 
These provisions refer back to 
applicable sections of the TMAP rule for 
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mortgagors on unrestricted lands, but if 
a mortgagor is found ineligible, the 
result is not foreclosure, but 
assignment—without forbearance. (If 
the mortgagor is found to be eligible for 
IMAP but TMAP is inappropriate, then 
the outcome will be assignment with 
forbearance.) 

The difference between the result 
when a mortgagor is ineligible for 'IMAP 
in the regular FHA program and in the 
program for Hawaiian home lands is 
dictated by a provision of the pending 
Hawaiian rule that gives a mortgagee a 
right to assign the mortgage and receive 
payment of an insurance claim after a 
mortgagor is 180 days in default. In this 
rule, that right of the Hawaiian home 
lands mortgagee is subject to a limit: the 
mortgagee must accept TMAP instead of 
assigning the mortgage if HUD 
determines that the mortgagor is eligible 
for it. 

TMAP provisions for Hawaiian home 
lands are being included in this final 
rule despite the lack of a prior proposed 
rule on this specific topic because the 
provisions for these mortgagors are so 
similar to those for mortgagors of 
property on unrestricted lands, which 
were the subject of prior notice and 
comment, that delaying effectiveness for 
another round of public comment is 
regarded as unnecessary and contrary 
to the public interest. 

10. Administrative Procedures 

The Mortgage Bankers Association 
(MBA) had numerous questions about 
how the TMAP program would be 
administered. We believe it unnecessary 
to embody the answers in the rule itself, 
but we do take this opportunity to 
respond. 

The MBA recommends a 30-day time 
period for HUD to process a TMAP 
request. Current practice is to meet a 
goal of 90 days’ processing time in the 
assignment program. This length of time 
allows for several required 
communications from the mortgagee to 
the mortgagor and for mortgagor 
responses. We could not shorten the 
period to 30 days without eliminating 
some of the procedural protections 
afforded mortgagors under the current 
assignment program. However, the 
periods of time for mortgagor response 
to the initial request for information and 
for response to notification of the 
preliminary determination have been 
changed from the 20 days stated in the 
proposed rule to 15 days. Similarly, the 
time within which, after the Secretary’s 
preliminary determination notice, a 
conference must be held has been 
changed from 30 days to 25 days. These 
changes conform the rule to current 
practice in the assignment program 


under existing regulations and 
handbook provisions. 

The MBA wants all costs—including 
late charges, property inspection fees 
and fees for checks returned for 
insufficient funds—included in HUD’s 
initial payment to the mortgagee to 
reinstate the mortgage. HUD will include 
late charges but, consistent with current 
policy on property inspection fees and 
insufficient funds fees, HUD will not pay 
them in its initial payment. However, 
the mortgagee may seek to collect these 
fees from the mortgagor following 
reinstatement. 

The method of payment to the 
mortgagee was the subject of inquiry. 
Until TMAP are terminated, HUD will 
make the full monthly payment to the 
mortgagee before any penalty date and 
will collect the mortgagor’s portion from 
the mortgagor. 

Whether HUD would require hazard 
insurance endorsements reflecting its 
lien, and how a mortgagor should 
apportion, for Federal income tax 
purposes, the interest portion of the 
mortgage payment between the 
mortgagor’s contribution and TMAP, 
were also the subject of inquiry. HUD 
will not require an endorsement on 
hazard insurance policies on account of 
its lien. For Federal income tax 
purposes, mortgagees will report to 
mortgagors the total amount of mortgage 
interest paid on behalf of the mortgagor 
and the total amount of real property 
taxes paid with respect to the mortgaged 
property. These totals represent 
obligations of the mortgagor that are 
being paid, even though their payment 
may be made by use of an additional 
loan. Therefore, we understand from the 
Internal Revenue Service that 
mortgagors may claim these payments 
as their own. 

We note that there appears to be a 
conflict in this rule between the 
provision of § 203.658(b) stating that a 
mortgagee must accept TMAP and the 
provision of § 203.645(a) to the effect 
that TMAP will be considered 
inappropriate in the case of a mortgagor 
(and assignment considered) if the 
mortgagee refuses TMAP. If a mortgagee 
fails to follow the servicing 
requirements of Part 203, HUD can 
impose sanctions in accordance with 
Part 25 of Title 24 of the Code of Federal 
Regulations. Critical servicing 
requirements include the provision of 
§ 203.658(b) regarding acceptance of 
TMAP, as well as the provisions of 
55 203.606, 203.650 and 203.651 that a 
mortgagee must consider a defaulted 
mortgagor’s eligibility for assistance 
under this subpart before initiating 
foreclosure. HUD’s authority to invoke 
sanctions is referenced in § 203.500, 


which states that a pattern of refusal or 
failure to comply with the requirements 
of this subpart will be cause for 
withdrawal of HUD’s approval of a 
mortgagee to participate in the FHA 
mortgage insurance program. 
Recognizing that violations of rules can 
take place even though there are 
important sanctions for such actions, the 
Department has chosen to provide that a 
defaulted mortgagor is not disqualified 
from receiving any assistance if its 
lender is recalcitrant. 

Under the assignment program now in 
operation, the Department has found 
mortgagees very willing to follow the 
requirements for considering 
mortgagors’ eligibility before taking 
foreclosure action, and we do not 
anticipate any change in this positive 
experience when TMAP is implemented. 
If HUD should have experience with 
mortgagees refusing to accept TMAP. 
and the imposition of the sanction of 
withdrawal of approval does not prove 
sufficient, then we will consider 
developing a different regulatory control 
mechanism. 

11. Miscellaneous 

The Milwaukee foreclosure relief 
counseling agency urged HUD to insert, 
in the form letters sent to mortgagors 
informing them of the availability of 
foreclosure relief and of counseling 
services, some stronger language 
recommending that the mortgagor seek 
homeowership counseling assistance. 
The Department believes the language 
used in the current form letters is 
sufficient to encourage mortgagors who 
are serious about avoiding foreclosure 
to seek such help. 

Plaintiffs’ counsel urged a change in 
§§ 203.651(b) and 203.656(b) of the 
proposed rule to indicate that the time 
limits specified in the rule for a 
mortgagor to take required actions and 
preserve his or her right to further 
consideration for foreclosure relief can 
be waived for good cause. We have 
added such a waiver provision to 
5 203.656 only, since that section deals 
with the subject of time limits applicable 
to the subpart generally. The waiver 
provisions of paragraphs (a)(5) and 
(a)(6) of 5 203.640 have been revised to 
use language similar to that used in most 
waiver provisions in Chapter II. A 
waiver is warranted when strict 
adherence “would adversely affect 
achievement of the purposes of the Act.” 
This change from the “best interests of 
the Department" language emphasizes 
the effect on the prospective beneficiary. 
A requirement that there be a written 
statement of grounds for the waiver is 
also added. 
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Findings and Certifications 

A Finding of No Significant Impact 
with respect to the environment was 
made in accordance with HIJD 
regulations at 24 CFR Part 50 that 
implement Section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection and copying during regular 
business hours in the Office of the Rules 
Docket Clerk. Room 10276, 451 Seventh 
Street. SW.. Washington, DC 20410. 

This rule does not constitute a “major 
rule" as that term is defined in section 
1(b) of the Executive Order on Federal 
Regulation issued by the President on 
February 17,1981. Analysis of the rule 
indicates that it does not: (1) Have an 
annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal. State or local government 
agencies or geographic regions: or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation or on the ability 
of United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

The rule was listed as sequence 
number 852 under the Office of Housing 
in the Department s Semiannual 
Regulatory Agenda published on 
October 27,1986 (51 FR 38424, 38449). 
under Executive Order 12291 and the 
Regulatory Flexibility Act. 

Under 5 U.S.C. 605(b) (the Regulatory 
Flexibility Act), the undersigned hereby 
certifies that this rule does not have a 
significant eoonomic impact on a 
substantial number of small entities, 
because although it changes the form of 
assistance likely to be provided 
homeowners in default on FHA-insured 
mortgage loans, it does not make any 
major changes in the nature of HUD's 
assistance to them. 

The mortgage insurance programs 
eligible for consideration under this rule 
are listed in the Catalog of Domestic 
Assistance under the following numbers: 
14.105, 14.108,14.117, 14.118, 14.119, 
14.120.14.121,14.122,14.133, 14.140, 
14.152,14.159 and 14.165. 

Paperwork Reduction Act. 

Information collection requirements 
contained in this regulation 
(§§ 203.643(a), 203.644(c), 203.648(a). 
203.649(c) and 203.652(b)) have been 
approved by the Office of Management 
and Budget under the provisions of the 
Paperwork Reduction Act of 1980 (42 
U.S.C. 3501-3520) and have been 
assigned OMB Control Numbers 2502- 
0159 and 2502-0169. 


List of Subjects 

24 CFR Part 203 

Home improvement, Loan programs: 
housing and community development, 
Mortgage insurance, Solar energy. 

24 CFR Part 204 

Mortgage insurance. 

Accordingly, 24 CFR Parts 203 and 204 
are amended as follows: 

PART 203—MUTUAL MORTGAGE 
INSURANCE AND REHABILITATION 
LOANS 

1. The authority citation for Part 203 is 
revised to read as follows, and any 
other citation under any subpart or 
section in Part 203 is removed. 

Authority: Secs. 203 and 211. National 
Housing Act (12 U.S.C. 1709, 1715b): sec. 7(d). 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). In 
addition, subpart C also issued under sec. 

230, National Housing Act (12 U.S.C. 1715u). 

2. The Table of Contents for Subpart C 
is amended by adding in appropriate 
sequence a new undesignated center 
heading and §§ 203.640-203.649; by 
removing the center heading 
"Assignment of Mortgages to HUD”; by 
revising the entries for §§ 203.650- 
203.658; by removing the entries for 

§§ 203.659-203.660; by revising the 
entries for the undesignated heading 
and § 203.664; and by adding a new 
§ 203.665, to read as follows: 

Subpart C—Servicing Responsibilities 
***** 

Temporary Mortgage Assistance Payments 
and Assignment of Mortgages to HUD 

Sec. 

203.640 Temporary mortgage assistance 
payments. 

203.641 Execution of security instruments 
and amount of temporary mortgage 
assistance payments. 

203.642 Period of temporary mortgage 
assistance payments. 

203.643 Periodic review of mortgagor’s 
financial circumstances. 

203.644 Repayment of temporary mortgage 
assistance payments. 

203.645 Assignment of mortgage, with 
forbearance. 

203.646 Amount of forbearance. 

203.647 Period of reduced or suspended 
payments. 

203.648 Review of mortgagor's financial 
circumstances during period of reduced 
or suspended payments. 

203.649 Repayment of mortgage loan, 
including arrearages, after period of 
reduced or suspended payments. 

203.650 Preliminary notice to mortgagors. 

203.651 Determination by mortgagee. 


Sec. 

203.652 Preliminary review and 
determination by Secretary. 

203.653 Conference. 

203.654 Final decision. 

203.656 Time limits. 

203.658 Foreclosure. 

Mortgages in Default on Property Located on 
Indian Reservations 

203.664 Processing defaulted mortgages on 
property located on Indian land. 

203.665 Processing defaulted mortgages on 
property located on Hawaiian home 
lands. 

3. Section 203.350 is revised to read as 
follows: 

§ 203.350 Assignment of defaulted 
mortgage. 

(a) In general. The Secretary will 
accept an assignment of any mortgage 
covering a one-to-four family residence 
if the Secretary finds that the criteria for 
acceptance of an assignment under 

§ 203.645 have been satisfied. 

(b) Assignments pursuant to section 
248, National Housing Act. 
Notwithstanding the provisions of 
paragraph (a) of this section, the 
Secretary will, upon application by the 
mortgagee, agree to accept assignment 
of any mortgage insured pursuant to 
section 248 of the National Housing Act 
(§ 203.43h of this part) where the 
mortgagor has been in default for more 
than 90 days, provided that the 
requirements of § 203.664 are satisfied. 

(c) Assignment of mortgages insured 
pursuant to section 247, National 
Housing Act. Notwithstanding the 
provisions of paragraph (a) of this 
section, the Secretary will, upon 
application by the mortgagee, agree to 
accept an assignment of any mortgage 
insured pursuant to section 247 of the 
National Housing Act (§ 203.43i of this 
part) where the mortgagor has been in 
default for more than 180 days, provided 
that the requirements of § 203.665 are 
satisfied. 

(d) Filing assignment for record. 
Within 30 days of the Secretary’s 
written agreement to accept assignment 
of a defaulted mortgage, or within such 
additional time as the Secretary 
authorizes in writing, the mortgagee 
must file the assignment for record. 

(The information collection requirements in 
paragraphs (b) and (c) are approved by the 
Office of Management and Budget under 
control No. 2502-0169) 

§ 203.350a [ Removed 1 

4. Section 203.350a is removed. 

§203.355 (Amended 1 

5. The introductory text of § 203.355 is 
revised to read as follows: 
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With respect to defaulted mortgages 
on property located on Indian land 
insured pursuant to section 248 of the 
National Housing Act (§ 203.43h of this 
part), the mortgagee shall comply with 
§§ 203.350(b) and 203.664 of this part. 
With respect to defaulted mortgages on 
property located on Hawaiian home 
lands insured pursuant to section 247 of 
the National Housing Act (§ 203.43i of 
this part), the mortgagee shall comply 
with §§ 203.350(c) and 203.665 of this 
part. With respect to all other 
mortgages, the mortgagee shall take one 
of the following actions within one year 
from the date of default, or within any 
additional time as is approved by the 
Secretary or is authorized by §§ 203.345, 
203.346, or §§ 203.650 through 203.658. 
***** 

6. Section 203.500 is revised to read as 
follows: 

§ 203.500 Mortgage servicing generally. 

This subpart identifies servicing 
practices that the Secretary considers 
acceptable mortgage servicing practices 
of lending institutions servicing 
mortgages insured by the Secretary. 
Failure to comply with this subpart shall 
not be a basis for denial of insurance 
benefits, but a pattern of refusal or 
failure to comply will be cause for 
withdrawal of HUD’s approval of a 
mortgagee. It is the intent of the 
Department that no mortgagee 
commence foreclosure or acquisition of 
a property until the requirements of 
§§ 203.600 through 203.656 and 
implementing instructions have been 
followed. (See § 203.658.) The 
Department takes no position on 
whether a mortgagee’s refusal or failure 
to comply with §§ 203.640 through 
203.658 is a legal defense to foreclosure; 
that is a matter to be determined by the 
courts. 

7. Section 203.606 is revised to read as 
follows: 

§ 203.606 Pre-foreclosure review. 

(a) Before initiating foreclosure, the 
mortgagee must ensure that all servicing 
requirements of this subpart have been 
met. The mortgagee may not commence 
foreclosure for a monetary default 
unless at least three full monthly 
installments due under the mortgage are 
unpaid after application of any partial 
payments that may have been accepted 
but not yet applied to the mortgage 
account. 

(b) If the mortgagee determines that 
any of the following conditions has been 
niet, the mortgagee may initiate 
foreclosure without sending the notices 
required by §§ 203.650 and 203.651, and 


without the delay in foreclosure required 
by paragraph (a) of this section: 

(1) The mortgaged property has been 
abandoned, or has been vacant for more 
than 60 days. 

(2) The mortgagor, after being clearly 
advised of the options available for 
relief, has clearly stated in writing that 
he or she has no intention of fulfilling 
his or her obligation under the mortgage. 

(3) The mortgaged property is not the 
mortgagor’s principal residence and it is 
occupied by tenants who are paying 
rent, but the rental income is not being 
applied to the mortgage debt. 

(4) The property is owned by a 
corporation or partnership. 

8. A new undesignated center heading 
and § § 203.640 through 203.649 are 
added; the undesignated center heading 
Assignment of Mortgages to HUD” that 
appears in the current regulations before 
§ 203.650 is removed; and §§ 203.650 
through 203.658 are revised, to read as 
follows: 

Temporary Mortgage Assistance 
Payments and Assignment of Mortgages 
to HUD 

§ 203.640 Temporary mortgage assistance 
payments. 

(a) The Secretary may make 
temporary mortgage assistance 
payments (TMAP) to the mortgagee on 
behalf of a mortgagor who owns the 
property, except for property subject to 
a mortgage insured pursuant to section 
247 (see § 203.665) or section 248 of the 
National Housing Act (see § 203.664), 
when the following conditions are met: 

(1) The mortgagee has informed the 
mortgagor (under § 203.650) that it 
intends to foreclose the mortgage; 

(2) At least three full monthly 
installments due on the mortgage are 
unpaid after the application of any 
partial payments that may have been 
accepted but not yet applied to the 
mortgage account; 

(3) The mortgagor’s default has been 
caused by circumstances that are 
beyond the mortgagor’s control and that 
render the mortgagor temporarily unable 
to correct the delinquency within a 
reasonable time and to make full 
mortgage payments. For the purpose of 
evaluating this criterion, payments will 
be applied to the oldest unpaid 
installment and the date of default will 
be 30 days after the due date of the 
oldest unpaid installment. Once the date 
of default is established for purposes of 
processing the request for foreclosure 
relief under § 203.652, it will not be 
affected by subsequent payments; 

(4) There is a reasonable prospect that 
the mortgagor will be able to: 


(i) Resume full mortgage payments 
after a period of reduced or suspended 
payments, not to exceed 36 months; 

(ii) Begin repayment of TMAP at a 
time designated by the Secretary; and 

(iii) Pay the mortgage in full by its 
maturity date or by such extended 
maturity date (not more than 10 years 
after original maturity) as the Secretary 
determines, with the consent of the 
mortgagee. The amount and duration of 
the mortgage delinquency will be 
considered in determining whether this 
criterion is met; 

(5) The property is the mortgagor's 
principal place of residence. This 
criterion may be waived by the 
Secretary if application of the criterion 
would adversely affect achievement of 
the purposes of the National Housing 
Act. Each such waiver shall be in 
writing and supported by a statement of 
the facts and grounds forming the basis 
for the waiver; 

(6) The mortgagor does not own other 
property subject to a mortgage insured 
or held by the Secretary. This criterion 
may be waived by the Secretary if 
application of the criterion would 
adversely affect achievement of the 
purposes of the National Housing Act. 
Each such waiver shall be in writing and 
supported by a statement of the facts 
and grounds forming the basis for the 
waiver; and 

(7) The Secretary determines that such 
payments are necessary to avoid 
foreclosure and are not inappropriate in 
the case of the mortgagor. 

(b) A mortgagor is not eligible for 
TMAP in any case where: 

(1) The mortgaged property has been 
abandoned, or has been vacant for more 
than 60 days; 

(2) The mortgagor, after being clearly 
advised of the options available for 
relief, has clearly stated in writing that 
he or she has no intention of fulfilling 
his or her obligation under the mortgage; 

(3) The mortgagee is prevented by law 
from initiating foreclosure of the 
mortgage; 

(4) The mortgaged property is not the 
mortgagor’s principal residence and it is 
occupied by tenants who are paying 
rent, but the rental income is not being 
applied to the mortgage debt; 

(5) TMAP have been previously 
provided on behalf of the mortgagor— 
unless for a period of at least 12 months 
from the time previous assistance 
payments were terminated, the 
mortgagor made full payments to the 
mortgagee required under the mortgage, 
and made any payments to the 
Secretary required under the repayment 
agreement; 
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(6) The property is owned by a 
corporation or partnership; or 

(7) The mortgagor is unwilling to 
execute such documents as the 
Secretary requires (including security 
instruments creating a lien on the 
property) to assure repayment of the 
TMAP to the Secretary. 

§ 203.641 Execution of security 
Instruments and amount of temporary 
mortgage assistance payments. 

(a) Before temporary mortgage 
assistance payments are made, the 
mortgagor must execute security 
instruments creating a lien on the 
property to assure repayment to the 
Secretary. 

(b) Monthly TMAP on behalf of a 
mortgagor will be in an amount 
sufficient to assure that the mortgagor 
pays no more than 35 percent of net 
effective income for housing expenses 
during the period when TMAP is being 
provided. For this purpose, a 
mortgagor's net effective income is 
monthly gross income less Federal 
income taxes; and housing expenses are 
the sum of the mortgagor’s usual 
monthly expenses for maintenance, 
utilities, hazard insurance, and the 
monthly mortgage payment, including 
escrowed amounts. A mortgagor may 
contribute a greater portion of net 
effective income if he or she submits a 
written request to do so. 

(c) The initial disbursement of TMAP 
may include the first monthly payment 
computed in accordance with paragraph 

(a) of this section, together with any 
additional sum necessary to make the 
payments on the mortgage current. 

§ 203.642 Period of temporary mortgage 
assistance payments. 

(a) TMAP will terminate on the 
earliest of the following dates: 

(1) The expiration of the TMAP 
agreement. This agreement will provide 
for assistance for a period of not longer 
than 18 months after the effective date 
of the first monthly TMAP, except that 
the agreement period may be extended 
to cover a total time period not to 
exceed 36 months where the Secretary 
has determined that an extension is 
necessary to avoid foreclosure and that 
there is a reasonable prospect that the 
mortgagor will be able to make the 
payments and repayments specified in 
§ 203.640(a)(4). The effective date of the 
first monthly TMAP will be the due date 
of the monthly payment on the insured 
mortgage for which the first monthly 
TMAP payment, excluding any TMAP 
advanced to pay for accumulated 
arrearages, is credited; 

(2) The date on which three payments 
of the mortgagor's portion of the full 


monthly payment are due and unpaid by 
the mortgagor, except that TMAP may 
be continued if the Secretary determines 
that (i) the mortgagor’s default under the 
TMAP agreement was caused by 
circumstances beyond the mortgagor’s 
control; and (ii) the extension is justified 
under paragraph (a)(1) of this section; 

(3) The date on which the mortgagor 
conveys title to the property; 

(4) The date on which the Secretary 
determines that, because of the 
mortgagor’s financial circumstances— 

(i) Payments are no longer necessary 
to avoid foreclosure, or 

(ii) There is no longer a reasonable 
prospect that the mortgagor will be able 
to make the payments and repayments 
specified in § 203.640(a)(4); or 

(5) The date on which the Secretary 
determines that the decision to approve 
assistance was based on fraudulent 
information. 

(b) TMAP will be made only to the 
extent approved by the Congress in 
appropriation Acts. 

§ 203.643 Review of mortgagor's financial 
circumstances during TMAP period. 

(a) While assistance payments are 
being provided, the mortgagor must 
provide, in a form prescribed by the 
Secretary, information as to occupancy, 
employment, family composition and 
income whenever a review of the TMAP 
is being undertaken under paragraph (c) 
of this section. When HUD requests 
such information, it will offer to furnish 
the mortgagor with a referral to a local 
agency approved by HUD to provide 
homeownership counseling in 
connection with this program, or, if there 
are no such agencies, HUD will offer to 
provide homeownership counseling 
directly. 

(b) TMAP will be terminated if the 
mortgagor fails to furnish the 
information required in paragraph (a) 
within 15 days after the date of the 
Secretary’s request, except that TMAP 
may be continued if the Secretary 
determines that the failure to furnish the 
information was caused by 
circumstances beyond the mortgagor’s 
control. 

(c) The amount of monthly payment 
due from the mortgagor under the TMAP 
agreement while assistance payments 
are being provided will be reviewed 
and, if appropriate, modified by the 
Secretary in consultation with the 
mortgagor, under the following 
circumstances: 

(1) Immediately before expiration of 
the temporary mortgage assistance 
payment agreement; 

(2) When the mortgagor is in default 
under the TMAP agreement for two 
months or longer; 


(3) When a mortgagor requests review 
for good cause, or when HUD discovers 
that TMAP was approved based on 
significantly inaccurate information or 
that the mortgagor’s circumstances have 
changed substantially. (But see 
§ 203.641(a).) 

(d) The Secretary may increase or 
decrease the amount of TMAP from time 
to time to reflect changes in the escrow 
requirements. 

(Approved by the Office of Management and 
Budget under control number 2502-0159) 

§ 203.644 Repayment of temporary 
mortgage assistance payments. 

(a) On the date TMAP are terminated, 
the TMAP loan will start to accrue 
interest at the lesser of the quarterly 
average dominant market rate for FHA 
and VA insured mortgages (as 
determined by HUD’s weekly survey of 
mortgage originators) which was in 
effect on the date TMAP assistance was 
approved, or the rate specified in the 
FHA-insured first mortgage. The 
assistance will be repaid to the 
Secretary under a repayment agreement 
executed in accordance with paragraphs 
(b) and (c) of this section. 

(b) The repayment agreement, to be 
executed by the mortgagor and the 
Secretary upon termination of TMAP. 
will provide for monthly payments by 
the mortgagor: 

(1) In an amount determined by the 
Secretary upon an examination of the 
mortgagor’s financial condition and 
circumstances, and the mortgagor’s 
ability to contribute to the mortgage 
payments; or 

(2) In such other amount or amounts 
as may be prescribed by regulation at 
the time of execution of any repayment 
agreement. 

(c) The mortgagor must provide the 
information required in § 203.643(a) to 
the Secretary at least annually and at 
such other times as the Secretary may 
require, until all TMAP have been 
repaid. 

(d) The repayment agreement will be 
reviewed from time to time at the 
request of the mortgagor or at the 
initiation of the Secretary, and the 
amount will be adjusted, if appropriate, 
based on the mortgagor’s current 
financial circumstances. 

(e) All assistance must be repaid by 
no later than the end of the remaining 
term of the mortgage, extended, if 
necessary, by up to 10 years. 

(f) After termination of TMAP, the 
mortgagor must execute any 
modifications to the security 
instruments (§ 203.641) as the Secretary 
may require to assure repayment to the 
Secretary. 
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(Approved by the Office of Management and 
Budget under control number 2502-0159) 

§ 203.645 Assignment of mortgage, with 
forbearance. 

(a) For a mortgage other than one 
insured pursuant to section 247 or 
section 248 of the National Housing Act 
(§ 203.43i or § 203.43h of this part), the 
Secretary will accept an assignment and 
provide forbearance if the conditions of 
§ 203.640 (a)(1) through (a)(8) except 

(a)(4)(h) are met, and the Secretary 
determines that assignment is necessary 
to avoid foreclosure and TMAP would 
be inappropriate in the case of the 
mortgagor. Among other grounds, TMAP 
will be determined to be inappropriate if 
the mortgagee refuses to accept TMAP 
(in violation of § 203.658(b)), or if 
extension of the mortgage maturity, (by 
not more than 10 years after the original 
maturity) would be necessary in order 
for the mortgagor to afford repayment, 
and the mortgagee is unwilling to extend 
the maturity date. TMAP will also be 
determined to be inappropriate if a 
mortgagor is unable to execute the 
documents required by the Secretary to 
assure repayment of a TMAP loan 

(§ 203.640(b)(7)), where the inability to 
execute the necessary documents is 
caused by circumstances beyond the 
mortgagors control. For mortgages 
insured pursuant to section 247 of the 
National Housing Act, see §§ 203.350(c) 
and 203.665. For mortgages insured 
pursuant to section 248 of the National 
Housing Act, see §§ 203.350(b) and 
203.664. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, the 
mortgage is not eligible for assignment 
in any case where: 

(1) The mortgaged property has been 
abandoned, or has been vacant for more 
than 60 days; 

(2) The mortgagor, after being clearly 
advised of the options available for 
relief, has clearly stated in writing that 
he or she has no intention of fulfilling 
his or her obligation under the mortgage; 

(3) The mortgagee is prevented by law 
from initiating foreclosure of the 
mortgage; 

(4) The mortgaged property is not the 
mortgagor’s principal residence and it is 
occupied by tenants who are paying 
rent, but the rental income is not being 
applied to the mortgage debt; 

(5) TMAP have been paid on behalf of 
the mortgagor within twelve months of 
the date of the assignment request to the 
Secretary, except that the Secretary may 
accept assignment of a mortgage, with 
respect to which TMAP were made 
immediately before the assignment, for 
the sole purpose of extending the term of 
repayment under the mortgage so that 


the mortgagor can make the full 
payments on the mortgage (in which 
case §§ 203.646-203.648 and 
§ 203.649(aHd) do not apply); 

(6) The property is owned by a 
partnership or corporation; or 

(7) TMAP were not provided because 
the mortgagor was unwilling to execute 
the documents required by the Secretary 
to assure repayment of the TMAP. 

§ 203.646 Amount of forbearance. 

The Secretary may allow all or a 
portion of the payments due under the 
mortgage to be postponed for a specified 
period of time under a forbearance 
agreement with the mortgagor. During 
this period of reduced or suspended 
payments, the mortgagor will not be 
required to pay more than 35 percent of 
net effective income for housing 
expenses. For this purpose, a 
mortgagor's net effective income is 
monthly gross income les9 Federal 
income taxes; and housing expenses are 
the sum of the mortgagor's usual 
monthly expenses for maintenance, 
utilities, hazard insurance, and the 
monthly mortgage payment, including 
escrowed amounts. A mortgagor may 
make payments of a greater portion of 
net effective income if he or she submits 
a written request to do so. 

§ 203.647 Period of reduced or suspended 
payments. 

The period of reduced or suspended 
payments will terminate on the earliest 
of the following dates: 

(a) The expiration of the forbearance 
agreement. This agreement will provide 
for forbearance for a period of not 
longer than 18 months after the 
assignment of the mortgage, except that 
this agreement period may be extended 
to cover a total time not to exceed 36 
months where the Secretary has 
determined that an extension is 
necessary to avoid foreclosure and that 
there is a reasonable prospect that the 
mortgagor will be able to make the 
payments specified in § 203.640(a)(4) (i) 
and (iii); 

(b) The date on which three payments 
under the forbearance agreement are 
due and unpaid by the mortgagor, 
except that forbearance may be 
extended if the Secretary determines 
that: (i) The mortgagor’s default under 
the forbearance agreement was caused 
by circumstances beyond the 
mortgagor’s control; and (ii) the 
extension is justified under paragraph 
(a) of this section; 

(c) The date on which the mortgagor 
conveys title to the property; 

(d) The date on which the Secretary 
determines that, because of the 
mortgagor’s financial circumstances— 


(1) Reduced or suspended payments 
are no longer necessary to avoid 
foreclosure, or 

(2) There is no longer a reasonable 
prospect that the mortgagor will be able 
to make the payments specified in 

§ 203.640(a)(4) (i) and (iii); or 

(e) The date on which the Secretary 
determines that the decision to approve 
assignment and forbearance was based 
on fraudulent information. 

§ 203.648 Review of mortgagor's financial 
circumstances during period of reduced or 
suspended payments. 

(a) During the period of reduced or 
suspended payments, the mortgagor 
must provide, in a form prescribed by 
the Secretary, information as to 
occupancy, employment, family 
composition and income whenever a 
review of the forbearance agreement is 
being undertaken under paragraph (c) of 
this section. When HUD requests such 
information, it will offer to furnish the 
mortgagor with a referral to a local 
agency approved by HUD to provide 
homeownership counseling in 
connection with this program, or, if there 
are no such agencies, HUD will offer to 
provide homeownership counseling 
directly. 

(b) Forbearance will be terminated if 
the mortgagor fails to furnish the 
information required in paragraph (a) of 
this section within 15 days after the date 
of the Secretary’s request, except that 
forbearance may be continued if the 
Secretary determines that the failure to 
furnish the information was caused by 
circumstances beyond the mortgagor’s 
control. 

(c) The amount of the monthly 
payment due from the mortgagor under 
the forbearance agreement during the 
period of reduced or suspended 
payments will be reviewed and. if 
appropriate, modified by the Secretary 
in consultation with the mortgagor, 
under the following circumstances: 

(1) Before HUD takes any action 
because of a mortgagor's monetary 
default; 

(2) Immediately before expiration of 
the period of reduced or suspended 
payments; 

(3) When the mortgagor is in default 
under the forbearance agreement for 
two months or longer; or 

(4) When a mortgagor requests review 
for good cause, or when HUD discovers 
that forbearance was approved based 
on significantly inaccurate information 
or that the mortgagor’s circumstances 
have changed substantially. (But see 

§ 203.646.) 

(d) The Secretary may increase or 
decrease the monthly payment the 
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mortgagor must pay from time to time to 
reflect changes in escrow requirements. 

(Approved by the Office of Management and 
Budget under control number 2502-0159) 

§ 203.649 Payment of mortgage loan, 
including arrearages, after period of 
reduced or suspended payments. 

(a) Interest continues to accrue on the 
outstanding principal balance in 
accordance with the terms of the 
mortgage. Interest starts to accrue on 
advances made by HUD on the 
mortgagor s behalf at the rate specified 
in the mortgage on the date the advance 
is made. Any amounts advanced by 
HUD as well as the amount due under 
the original mortgage note, including 
interest payments due, will be repaid to 
the Secretary under a forbearance 
agreement executed in accordance with 
paragraph (b) of this section. 

(bj The forbearance agreement to be 
executed by the mortgagor and the 
Secretary upon termination of the period 
of reduced or suspended payments will 
provide for revised monthly payments 
by the mortgagor in an amount 
determined by the Secretary upon an 
examination of the mortgagors financial 
condition and circumstances, and the 
mortgagor’s ability to contribute to the 
mortgage payments. However, the 
revised monthly payment amount will 
not be less than the mortgagor's original 
monthly payment for principal and 
interest required under the mortgage 
note, plus monthly payments for current 
taxes, for current monthly service 
charges, for current assessments, and 
for current ground rents. 

(c) The mortgagor must provide the 
information required in § 203.648(a) to 
the Secretary at least annually and at 
such other times as the Secretary may 
require, until the payments on the 
mortgage are current. 

(d) The forbearance agreement will be 
reviewed from time to time at the 
request of the mortgagor or at the 
initiation of the Secretary, and, subject 
to the minimum payment requirement of 
paragraph (b) of this section, the amount 
will be adjusted, if appropriate, based 
on the mortgagor’s current financial 
circumstances. 

(e) The mortgage loan, including all 
arrearages, must be paid by no later 
than the end of the remaining term of 
the mortgage, extended, if necessary, by 
up to 10 years. 

(Approved by the Office of Management and 
Budget under control number 2502-0159) 

§ 203.650 Preliminary notice to 
mortgagors. 

Except as provided in § 203.606(b), the 
mortgagee shall, before initiating any 
action required by law to foreclose the 


mortgage, notify the mortgagor in a 
document approved by the Secretary 
that the mortgagor is in default, that the 
mortgagee intends to foreclose unless 
the mortgagor cures the default, and that 
the mortgagor may be eligible for 
assistance from HUD under this subpart. 
This notice may not be given before 
three full monthly payments are due and 
unpaid. 

§ 203.651 Determination by mortgagee. 

(a) In any case in which the mortgagee 
determines that all of the conditions of 
either § 203.640(a) or § 203.645(a) have 
been met, the mortgagee must .equest 
that the Secretary provide assistance 
under this subpart, and must delay the 
initiation of foreclosure. 

(b) Except as provided in § 203.606(b), 
in any case in which the mortgagee 
determines that the mortgagor is not 
eligible under § 203.640 or § 203.645, the 
mortgagee must advise the mortgagor 
that the mortgagor may ask the HUD 
Field Office Manager, by letter or 
telephone, to provide mortgage 
foreclosure relief in accordance with 
these regulations. If the mortgagor 
makes such a request to the HUD Field 
Office Manager by telephone, it must be 
made within 15 days after the date of 
the mortgagee’s notice. If such a request 
to HUD is in writing, it must be received 
within 15 days after the date of the 
mortgagee's notice. 

(c) The mortgagee must send the 
notice described in paragraph (a) or (b) 
of this section in writing in a document 
approved as to form by the Secretary. 

§ 203.652 Preliminary review and 
determination by Secretary. 

(a) Promptly upon receiving a request 
from the mortgagor for assistance under 
§§ 203.640 through 203.656 of this part, 
the Secretary will notify the mortgagee 
of the request and the mortgagee must 
delay the initiation of foreclosure. The 
Secretary will furnish the mortgagor 
with a list of local agencies approved by 
HUD to provide homeownership 
counseling in connection with this 
program. 

(b) The mortgagee and mortgagor 
must promptly furnish to the Secretary 
all of the information requested to assist 
in a preliminary determination of 
whether or not to provide assistance 
under this subpart. Information 
requested of the mortgagor or the 
mortgagee must be received by the 
Secretary within 15 days after the date 
of the Secretary's notice. 

(c) After receipt of the required 
information, the Secretary will: 

(1) Notify the mortgagor and the 
mortgagee that the mortgagor is not 


eligible for TMAP or for assignment, and 
the reasons for this determination; or 

(2) Notify the mortgagor and the 
mortgagee: 

(i) That the mortgagor is eligible for 
TMAP: and 

(ii) Of the amount and term of the 
payments that the mortgagor will be 
required to make during the period of 
reduced or suspended payments; or 

(3) Notify the mortgagor and the 
mortgagee that assignment of the 
mortgage will be accepted and notify the 
mortgagor of the amount and term of the 
payments the mortgagor will be required 
to make during the period of reduced or 
suspended payments: or 

(4) Request that the mortgagee provide 
additional forbearance to the mortgagor. 

(d) If the mortgagor is notified of 
ineligibility, the mortgagor may present 
additional written information or 
argument relating to his or her eligibility 
for mortgage foreclosure relief within 15 
days after the date of the Secretary's 
notice (provided for under paragraph 
(c)(1) of this section). Alternatively, the 
mortgagor may present such information 
or argument in person at a conference. A 
conference may be requested by 
telephone or in writing if the request is 
received within 15 days after the date of 
the Secretary’s notice under paragraph 
(c)(1) of this section. The conference will 
be conducted in accordance with 

§ 203.653 and must be held within 25 
days of the date of the Secretary’s notice 
under paragraph (c)(1) of this section. 

(e) If the mortgagor is determined to 
be eligible for TMAP or assignment, the 
mortgagor will be asked to meet with 
the Secretary’s representative to discuss 
the amount and term of the mortgagor’s 
payments under the TMAP or 
forbearance agreement to be executed 

(Approved by the Office of Management and 
Budget under control number 2502-0169) 

§ 203.653 Conference. 

The conference to contest the 
Secretary’s preliminary determination of 
ineligibility will be conducted by the 
Secretary’s representative and will not 
be an adversary proceeding or subject to 
formal rules of evidence. The mortgagor 
may be represented by an attorney or 
other representative and may call 
witnesses and present oral and 
documentary information. However, the 
Secretary’s representative may not 
compel the attendance of witnesses, or 
pay the expenses of witnesses called by 
the mortgagor or on the mortgagor’s 
behalf. Cumulative, repetitious or 
immaterial arguments or materials shall 
not be presented. The mortgagor will be 
permitted, at or before the conference, to 
examine the material on which the 
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Secretary's preliminary determination is 
based. The conference will be held at 
the HUD office, or at a mutually 
convenient place. 

§ 203.654 Final decision. 

The Secretary will promptly advise 
the mortgagor and the mortgagee of the 
Final decision in writing. If the Secretary 
determines to approve TMAP, or to 
accept an assignment of the mortgage 
and provide forbearance in accordance 
with § 203.645, or to provide forbearance 
in accordance with § 203.664 or 
§ 203.665, the mortgagor will be asked to 
meet with the Secretary's representative 
to discuss the amount and term of the 
payments that the mortgagor will be 
required to make under the TMAP or 
forbearance ageement to be executed. If 
the Secretary determines not to approve 
TMAP, and neither to accept an 
assignment of the mortgage under 
§ 203.645 nor to provide forbearance in 
accordance with § 203.664 or § 203.665, 
the Secretary will advise the mortgagor 
of the findings and the specific criteria 
not met by the mortgagor. 

§203.656 Timelimits. 

(a) All the time limits provided in 
§§ 203.640 through 203.652, and in 
§§ 203.664 and 203.665 are calendar 
days unless otherwise expressly stated. 
When the last day for taking the 
required action falls on a Saturday, 
Sunday, or legal holiday, the last day for 
taking the action is the next following 
regular work day. 

(b) If a mortgagor fails to take a 
required action within the time limits 
specified in §§ 203.640 through 203.652, 
203.664, and 203.665, he or she thereby 
loses his or her right to further 
consideration for relief. However, where 
the mortgagor demonstrates good cause 
for missing a time limit for action, the 
mortgagee or the Secretary will consider 
the application after the time has 
expired. 

§ 203.658 Foreclosure. 

(a) Except as provided in § 203.606(b), 
the mortgagee must not initiate 
foreclosure before the mortgagor has 
had an opportunity to request the 
Secretary to provide foreclosure relief 
under these regulations and to support 
his or her request as provided in 

§§ 203.640 through 203.656. 

(b) The mortgagee must accept any 
TMAP from the Secretary and credit the 
payments to the mortgagor’s account. 

(c) The mortgagee must assign the 
mortgage to the Secretary when directed 
by the Secretary to do so. 

(d) The mortgagee may initiate 
foreclosure when: 


(1) The conditions of § 203.606(b) are 
met: 

(2) The mortgagee does not receive 
notice from the Secretary, within 25 
days from the date of its notice to the 
mortgagor under § 203.651, that the 
mortgagor has requested assistance; or 

(3) The Secretary advises the 
mortgagee that it may proceed with 
foreclosure. 

§§ 203.659 and 203.660 r Removed ] 

9. Sections 203.659 and 203.660 are 
removed. 

10. Section 203.664 and the 
undesignated heading preceding it are 
revised to read as follows: 

Mortgages in Default on Property 
Located on Indian Reservations 

§ 203.664 Processing defaulted mortgages 
on property located on Indian land. 

(a) Assignment. Before a mortgagee 
requests that the Secretary accept 
assignment (under § 203.350(b)) of a 
mortgage insured pursuant to section 
248 of the National Housing Act 

(§ 203.43h of this part), the mortgagee 
must submit documents showing that 
the requirements of § 203.604 have been 
met and must provide all information in 
its possession concerning the 
mortgagor’s eligibility for relief under 
this section. 

(b) Forbearance. (1) The Secretary 
will make forbearance relief available to 
a mortgagor where the mortgage is 
assigned in accordance with 

§ 203.350(b). if: 

(i) The mortgagor’s default has been 
caused by circumstances that are 
beyond the mortgagor’s control and that 
render the mortgagor unable to correct 
the delinquency within a reasonable 
time and to make full mortgage 
payments. For the purpose of evaluating 
this criterion, payments will be applied 
to the oldest unpaid installment and the 
date of default will be 30 days after the 
due date of the oldest unpaid 
installment. Once the date of default is 
established for purposes of processing 
the request for relief, it will not be 
affected by subsequent payments; 

(ii) There is a reasonable prospect 
that the mortgagor will be able to 
resume full mortgage payments after a 
period of reduced or suspended 
payments not to exceed 36 months and 
will be able to pay the mortgage in full 
by its maturity date or by such extended 
maturity date (not more than 10 years 
after original maturity) as the Secretary 
determines; 

(iii) The property is the mortgagor’s 
principal place of residence. This 
criterion may be waived by the 
Secretary if application of the criterion 
would adversely affect achievement of 


the purposes of the Act. Each such 
waiver shall be in writing and supported 
by a statement of the facts and grounds 
forming the basis of the waiver; 

(iv) The mortgagor does not own other 
property subject to a mortgage insured 
or held by the Secretary. This criterion 
may be waived by the Secretary if 
application of the criterion would 
adversely affect achievement of the 
purposes of the Act. Each such waiver 
shall be in writing and supported by a 
statement of the facts and grounds 
forming the basis of the waiver; 

(v) The mortgagor furnishes the 
Secretary within 15 days of the 
Secretary’s request all the information 
requested to assist in a preliminary 
determination of whether or not to 
forbear. 

(2) The Secretary will not forbear 
where: 

(i) The mortgaged property has been 
abandoned or has been vacant for more 
than 60 days: 

(ii) The mortgagor, after being clearly 
advised of the options available for 
relief, has clearly stated in writing that 
he or she has no intention of fulfilling 
his or her obligation under the mortgage; 
or 

(iii) The mortgaged property is not the 
mortgagor’s principal residence and it is 
occupied by tenants who are paying 
rent, but the rental income is not being 
applied to the mortgage debt. 

(3) The request for forbearance will be 
processed as follows: 

(i) Promptly after receiving a request 
from the mortgagor for information 
about forbearance, the Secretary will 
furnish the mortgagor with the names of 
any local agencies approved by HUD to 
provide homeownership counseling in 
connection with the assignment (with 
forbearance) program. 

(ii) The mortgagor and mortgagee 
must furnish the Secretary, within 15 
days of the date of the Secretary’s 
request, all the information requested to 
assist in a preliminary determination of 
whether or not to forbear. 

(iii) After review of the documents, 
the Secretary will notify the mortgagor 
of the preliminary determination 
whether or not the mortgagor is eligible 
for forbearance. If the Secretary 
determines that the mortgagor is 
ineligible, the Secretary will notify thi 
mortgagor of the reasons for the 
determination and will advise the 
mortgagor that he or she may request 
further consideration. 

(iv) The mortgagor may present 
additional written information or 
argument relating to his or her eligibility 
for forbearance, including the amount of 
any proposed relief, within 15 days after 
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the date of the Secretary’s notice of 
preliminary determination. 
Alternatively, the mortgagor may 
present such information or argument in 
person at a conference, if the oral or 
written request is received within 15 
days after the date of the Secretary’s 
notice of preliminary determination. The 
conference will be conducted in 
accordance with $ 203.653 and must be 
held within 25 days of the date of the 
Secretary’s notice of preliminary 
determination. 

(v) The Secretary will notify the 
mortgagor of the final decision on 
eligibility in accordance with § 203.654. 

(vi) Time limits in this section apply 
as described in 5 203.656. 

(4) The amount forborne, period of 
forbearance, periodic review of 
mortgagor’s circumstances and payment 
of the mortgage after forbearance will 
be in accordance with §§ 203.646 
through 203.649. 

(Approved by the Office of Management and 
Budget under control number 2502-0169) 

11. A new undesignated center 
heading is added following § 203.664, 
and a new § 203.665 is added to read as 
follows: 

Mortgages in Default on Property 
Located on Hawaiian Home Lands 

§ 203.665 Processing defaulted mortgages 
on property located on Hawaiian home 
lands. 

(a) Assignment . Before a mortgagee 
requests the Secretary to accept 
assignment (under § 203.350(c)) of a 
mortgage insured pursuant to section 
247 of the National Housing Act 

(§ 203.43i of this part), the mortgagee 
must submit documents showing that 
the requirements of § 203.604 have been 
met and must satisfy the requirements of 
paragraph (b) of this section. 

(b) Consideration for Temporary 
Mortgage Assistance Payments (TMAP). 
A mortgagee must either determine that 
one of the conditions set out in 
paragraph (b)(1) of this section exists, or 
undertake the actions set out in 
paragraph (b)(2): 

(1) (i) The mortgaged property has 
been abandoned, or has been vacant for 
more than 60 days; or 

(ii) The mortgagor, after being clearly 
advised of the options available, for 
relief, has clearly stated in writing that 
he or she has no intention of fulfilling 
his or her obligation under the mortgage. 

(2) Consider the mortgagor for TMAP 
eligibility, according to the procedure set 
forth below: 

(i) Notify the mortgagor in a document 
approved by the Secretary that: 

(A) The mortgagor is in default; 


(B) The mortgagee intends to assign 
the mortgage when it is in default for 180 
days unless the mortgagor cures the 
default; and 

(C) The mortgagor may be eligible for 
assistance from HUD under this subpart. 

(ii) If the mortgagor requests relief, 
request the Secretary to provide TMAP 
if the following conditions are met: 

(A) At least three full monthly 
installments due on the mortgage are 
unpaid after the application of any 
partial payments that may have been 
accepted but not yet applied to the 
mortgage account; 

(B) The mortgagor’s default has been 
caused by circumstances that are 
beyond the mortgagor’s control and that 
render the mortgagor unable to correct 
the delinquency within a reasonable 
time or to make full mortgage payments. 
For the purpose of evaluating this 
criterion, payments will be applied to 
the oldest unpaid installment and the 
date of default will be 30 days after the 
due date of the oldest unpaid 
installment. Once the date of default is 
established for purposes of processing 
the request for relief, it will not be 
affected by subsequent payments; 

(C) There is a reasonable prospect 
that the mortgagor will be able to: 

(7) Resume full mortgage payments 
after a period of reduced or suspended 
payments, not to exceed 36 months; 

[2) Begin repayment of any TMAP 
loan at a time designated by the 
Secretary; and 

(3) Pay the mortgage in full by its 
maturity date or by such extended 
maturity date (not more than 10 years 
after original maturity) as the Secretary 
determines, with the consent of the 
mortgagee (the amount and duration of 
the mortgage delinquency will be 
considered in determining whether this 
criterion is met); 

(D) The property is the mortgagor’s 
principal place of residence; 

(E) The mortgagor does not own other 
property subject to a mortgage insured 
or held by the Secretary. This criterion 
may be waived by the Secretary if 
application of the criterion would 
adversely affect achievement of the 
purposes of the Act. Each such waiver 
shall be in writing and supported by a 
statement of the facts and grounds 
forming the basis of the waiver; and 

(F) Such payments are necessary to 
avoid assignment of the mortgage and 
are not inappropriate in the case of the 
mortgagor. 

(iii) Notwithstanding paragraph 
(b)(2)(ii), discontinue further 
consideration of a mortgagor’s request 
for assistance if any of the following 
conditions exist: 


(A) The mortgaged property has been 
abandoned, or has been vacant for more 
than 60 days; 

(B) The mortgagor, after being clearly 
advised of the options available for 
relief, has clearly stated in writing that 
he or she has no intention of fulfilling 
his or her obligation under the mortgage; 

(C) TMAP have been previously 
provided on behalf of the mortgagor 
unless for a period of at least 12 months 
from the time previous assistance 
payments were terminated, the 
mortgagor made full payments to the 
mortgagee required under the mortgage 
and made any payments to the 
Secretary required under the repayment 
agreement; or 

(D) The mortgagor is unwilling to 
execute such documents as the 
Secretary requires (including security 
instruments creating a lien on the 
property) to assure repayment of the 
TMAP to the Secretary. 

(iv) If the mortgagor requests relief 
from the mortgagee but the mortgagee 
determines that the mortgagor is not 
eligible for relief under this paragraph 
(b)(2) or that TMAP assistance is 
inappropriate in the case of the 
mortgagor, it must advise the mortgagor 
(in a document approved as to form by 
the Secretary) that the mortgagor may 
ask the HUD Field Office Manager, by 
letter or telephone, to provide assistance 
in accordance with this S 203.665. If the 
mortgagor makes such a request to the 
HUD Field Office Manager by 
telephone, it must be made within 15 
days after the date of the mortgagee’s 
notice. If such a request to HUD is in 
writing, it must be received within 15 
days after the date of the mortgagee’s 
notice. 

(3) Any request for assistance 
received by HUD will be processed as 
follows: 

(i) Promptly after receiving a request 
from the mortgagor for information 
about relief, the Secretary will furnish 
the mortgagor with the names of any 
local agencies approved by HUD to 
provide homeownership counseling in 
connection with the TMAP and 
assignment (with forbearance) 
programs. 

(ii) The mortgagor and mortgagee 
must furnish the Secretary, within 15 
days of the date of the Secretary’s 
request, all the information requested to 
assist in a preliminary determination of 
whether or not to provide relief. 

(iii) After review of the documents, 
the Secretary will notify the mortgagor 
of the preliminary determination of 
whether or not the mortgagor is eligible. 

If the Secretary determines that the 
mortgagor is ineligible, the Secretary 
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will notify the mortgagor of the reasons 
for the determination and will advise 
the mortgagor that he or she may 
request further consideration. 

(iv) If the mortgagor is determined 
eligible, the mortgagor will be asked to 
meet with the Secretary’s representative 
to discuss the amount and term of the 
mortgagor’s payments under the TMAP 
(or forbearance) agreement to be 
executed. 

(v) If the mortgagor is determined 
ineligible, the mortgagor may present 
additional written information or 
argument relating to his or her eligibility 
for relief within 15 days after the date of 
the Secretary's notice of preliminary 
determination. Alternatively, the 
mortgagor may present such information 
or argument in person at a conference, if 
the oral or written request is received 
within 15 days of the date of the 
Secretary’s notice of preliminary 
determination. The conference will be 
conducted in accordance with § 203.653 
and must be held within 25 days of the 
date of the Secretary’s notice of 
preliminary determination. 

(vi) The Secretary will notify the 
mortgagor of the final decision on 
eligibility in accordance with § 203.654. 

(vii) Time limits in this section apply 
as described in § 203.656. 

(4) The amount of TMAP, period of 
I MAP, periodic review of the 
mortgagor’s circumstances and 
repayment of TMAP will be in 


accordance with §§ 203.641 through 
203.644. 

(c) Forbearance. (1) The Secretary will 
make forbearance relief available to a 
mortgagor where the mortgage is 
assigned in accordance with 
8 203.350(c), if all of the conditions of 
paragraphs (b)(2)(ii)(B) through 
(b)(2)(ii)(E) are met and none of the 
conditions specified in paragraph 
(b)(2)(iii) exist; the mortgagor and 
mortgagee furnish the Secretary, within 
15 days of the date of the Secretary’s 
request, all the information requested to 
assist in a preliminary determination of 
whether or not to forbear, and TMAP is 
determined to be inappropriate in the 
case of the mortgagor. 

(2) The request for forbearance will be 
processed in accordance with paragraph 
(b)(3) of this section. 

(3) The amount forborne, period of 
reduced or suspended payments, review 
of the mortgagor’s circumstances, and 
payment of the mortgage after the period 
of reduced or suspended payments, will 
be in accordance with §§ 203.646 
through 203.649. 

(Approved by the Office of Management and 
Budget under control number 2502-0358) 

12. Section 203.682 is revised to read 
as follows: 

§ 203.682 Authority of Field Office 
Managers. 

Field Office Managers are authorized 
to act for the Secretary in all matters 
relating to mortgage foreclosure relief 


determinations and to occupied 
conveyance determinations. The 
decision of the Field Office Manager 
shall be final and not subject to further 
administrative review. 

PART 204—COINSURANCE 

13. The authority citation for 24 CFR 
Part 204 continues to read as follows: 

Authority: Secs. 244 and 211, National 
Housing Act (12 U.S.C. 1715z-9 and 1715b): 
sec. 7(d). Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

14. Section 204.400 is revised to read 
as follows: 

§ 204.400 Cross-reference. 

All of the provisions of Subpart C. 
Part 203 of this chapter concerning the 
responsibilities of servicers of 
mortgages insured under section 203(b) 
of the National Housing Act apply to 
mortgages covering one- to four-family 
dwellings to be insured under section 
203(b) pursuant to the coinsurance 
authority of section 244 of the National 
Housing Act, except that § 203.502(a) 
and §§ 203.640 through 203.665 of this 
chapter do not apply during the period 
of coinsurance. 

Dated: February 20,1987. 

Thomas T. Demery, 

Assistant Secretary for Housing-Federal 
Housing Commissioner. 

[FR Doc. 87-4401 Filed 3-4-87; 8:45 am) 
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DEPARTMENT OF EDUCATION 
34 CFR Part 673 

Income Contingent Loan Program 
Demonstration Project 

agency: Department of Education. 
action: Notice of Proposed Rulemaking. 

summary: The Higher Education 
Amendments of 1986 authorize the 
Secretary to implement an Income 
Contingent Loan Program 
Demonstration Project (Demonstration 
Project) beginning with the 1987-88 
award year. The Secretary is proposing 
regulations to implement the 
Demonstration Project. The 
Demonstration Project will examine the 
feasibility of a direct loan program 
which uses the income contingent 
repayment method in order to increase 
the economic and full use of direct 
student loan funds. 

date: Comments must be received on or 
before April 6.1987. 

address: All comments concerning 
these proposed regulations should be 
addressed to William L. Moran. Division 
of Policy and Program Development, 

U.S. Department of Education. 400 
Maryland Avenue, SW.. [Regional 
Office Building 3. Room 4100,] 
Washington, DC 20202. 

A copy of any comments that concern 
information collection requirements 
should also be sent to the Office of 
Management and Budget at the address 
listed in the Paperwork Reduction Act 
section of this preamble. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Carney McCullough, (202) 472-4300. 

SUPPLEMENTARY INFORMATION: 

Background 

The Higher Education Amendments of 
1986, Pub. L. 99-498. added Part D to 
Title IV of the Higher Education Act of 
1965. authorizing an Income Contingent 
Loan Program Demonstration Project. 

During the past decade, higher 
education costs have escalated and. as a 
result, students are borrowing more and. 
by the time of graduation, have incurred 
a larger debt burden. Repayment of such 
debt on a short-period, mortgage-type 
basis often forces students to pay 
substantial sums at a time when 
earnings are at their lowest. Income- 
sensitive loan repayment, on the other 
hand, is an equitable and reasonable 
approach to student debt manageability. 
The flexibility afforded by this type of 
repayment plan accommodates changes 
in the borrowers’ financial 
circumstances. 


The Income Contingent Loan Program 
Demonstration Project explores the 
feasibility of a direct loan program 
which uses an income contingent 
repayment plan. The Demonstration 
Project will be conducted for five years 
beginning with the 1987-88 academic 
year, and a maximum of ten institutions 
will be selected to participate in the 
Demonstration Project. In the Fiscal 
Year 1988 Budget Proposal, the 
Secretary has requested a major 
expansion of the Income Contingent 
Loan (ICL) Program. 

Major Provisions of the Regulations 

The Secretary has modeled the ICL 
Program regulations after the existing 
Perkins Loan Program (formerly 
National Direct Student Loan Program) 
regulations, which are found in 34 CFR 
Part 674, in order to begin the program 
with a minimum amount of confusion. 
For convenience in administering the 
ICL Program, the Secretary is repeating 
the following applicable Perkins Loan 
regulations: 

673.21 Program participation agreement. 

673.22 Student eligibility and selection 
requirements. 

673.24 Allowable costs of attendance. 

673.25 Expected family contribution. 

673.26 Approved need analysis systems. 

673.27 Overaward. 

673.28 Coordination with BIA grants. 

673.29 Making and disbursing loans. 

873.30 Federal interest in allocated funds— 
transfer of fund. 

673.31 Use of funds. 

673.32 Fiscal procedures and records. 

673.33 Compliance with equal credit 
opportunity requirements. 

873.45 Cancellation for death or disability. 

Subpart E has been reserved for due 
diligence requirements, and an NPRM 
will be published after final due 
diligence regulations for the Perkins 
Loan Program are published. 

There are several issues which are 
unique to the ICL Program and which 
require different treatment from the 
Perkins Loan Program. Therefore, the 
following summarizes the major changes 
from the Perkins Loan Program. 

Subpart A—Scope, Purpose, and 
General Definitions 

Section 673.2 Definitions. 

The ICL Program uses terms which are 
unique to the ICL Program and, 
therefore, have not been defined 
previously in regulations. The Secretary 
proposes to define the terms “adjusted 
gross income.“ “base income year," 
“initial repayment period,” and 
“opening loan account balance.” 

• The term “adjusted gross income” 
refers to the adjusted gross income as 
reported on the Federal income tax 


return. The Secretary is aware of 
arguments for more complex definitions 
of income, both including additional 
items of untaxed income and excluding 
various cost items. However, the 
Secretary believes that the definition 
should be kept as simple as possible in 
order to minimize the administrative 
burden on schools and borrowers. Thus 
the Secretary is soliciting comment on 
whether “adjusted gross income” should 
be replaced with a “modified adjusted 
gross income,” which could include 
untaxed income such as social security 
benefits and AFDC payments and 
exclude costs such as court-ordered 
payments and repayment amounts 
required on other student loans. The 
Secretary is also interested in comment 
on the need, as well as on possible 
procedures, for documenting income 
received by persons who are not 
required to file a tax return (e.£., W-2 
forms and statements reflecting receipt 
of untaxed income). 

• The term “base income year” refers 
to the most recently completed Federal 
tax year preceding the date on which 
the payment obligation is determined for 
the succeeding calendar year. Since 
most borrowers use a calendar tax year, 
their base income year is the calendar 
year before the November 1 submission 
date for their income and expense 
documentation. 

• The term “initial repayment period" 
is that part of the repayment period from 
the end of the grace period to the close 
of the second complete calendar year of 
the repayment period. Unless otherwise 
noted, references to the beginning of the 
repayment period mean the beginning of 
the initial repayment period. 

• The term “opening loan account 
balance” refers to the total outstanding 
ICL balance including accumulated 
principal plus accrued interest as of the 
date the borrower enters repayment 
status. 

Subpart B—Selection and Funding of 
Demonstration Projects 

Section 673.11 Eligible applicants . 

The Secretary proposes to limit 
participation in the ICL Demonstration 
Project to those institutions which have 
experience in, and currently participate 
in, the Title IV, HEA programs and 
demonstrate the capability to administer 
successfully a loan program as 
evidenced by a low Perkins Loan default 
rate. In addition, the Secretary proposes 
to limit participation to those 
institutions which offer one or more 
programs of study leading to or 
acceptable for full credit toward a four- 
year undergraduate degree and which 
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have a total of at least 500 students 
enrolled in these programs. Students 
who are enrolled in programs leading to 
such an undergraduate degree generally 
incur higher student loan debt burdens 
than students enrolled in programs 
requiring less than four years to 
complete. Since the ICL Demonstration 
Project is intended to assess both the 
administrability of a campus-based 
income contingent program and the 
impact of an income contingent 
repayment plan for student loans, the 
Secretary believes that it is necessary to 
study the program in a variety of 
institutional settings for borrowers who 
are likely to have incurred a large debt 
obligation. 

Consortia as eligible participants: 
possible legislative changes 

These proposed regulations are 
written in the context of the current law 
which limits participation to individual 
institutions. However, the Secretary 
may seek an amendment to the Higher 
Education Act which would allow a 
number of institutions to participate 
jointly as a single entity under a 
consortium arrangement. Institutions 
wishing to participate through a 
consortium arrangement would have to 
be able to meet all eligibility criteria as 
individual institutions. Each institution 
in a participating consortium would also 
have to be responsible for the actions of 
the consortium regarding selection of 
ICL recipients, fiscal accountability of 
ICL funds, collection of outstanding 
loans, etc. Any institution wishing to 
participate as a part of a consortium 
should apply for the 1987-68 award year 
as an individual institution, indicate in 
its application that it wishes to be a 
member of a consortium, and list the 
other institutions which will also be 
applying as part of that consortium. If an 
amendment were enacted before ICL 
funds for 1987-88 are allocated, all of 
the applications from members of a 
potential consortium would be 
considered jointly as a single 
application. If an amendment has not 
been enacted by the time 1987-88 ICL 
funds are to be allocated, each 
individual institution’s application will 
be evaluated separately in the same 
manner as those of all other 
applications. 

Section 673.12 Application for funding. 

The Secretary wishes to make the 
application process as simple as 
possible to encourage institutions who 
may wish to be considered for 
participation in the ICL Demonstration 
Project to apply and to facilitate the 
selection of participants by the 
Department. 


The Secretary proposes that 
institutions wishing to participate for the 
first time in an ICL Demonstration 
Project apply for funds by submitting an 
application comprised of a single page 
form and an accompanying written 
statement. In the statement, the 
institution would request to participate, 
address the selection criteria, explain 
the institution’s plans for a 
Demonstration Project, and state its 
willingness if selected to sign a 
participation agreement and carry out a 
Demonstration Project for each of the 
five years for which this project is 
authorized by the statute. The Secretary 
proposes that an institution that wishes 
to apply for a continuation award for an 
ICL Demonstration Project submit an 
application in which the institution 
requests to continue to participate and 
provides an evaluation of the 
institution’s previous administration of 
the ICL program. 

Section 673.13 Evaluation of an 
application . 

The Secretary proposes to evaluate an 
application for a new grant on the basis 
of the selection criteria. The selection 
criteria are weighted, and the Secretary 
assigns a total number of points that an 
applicant may receive under each 
criterion. The Secretary proposes to 
select those applicants that score the 
highest number of points. However, the 
Secretary will consider additional 
characteristics such as geographic 
location, academic program level, 
institutional control, enrollment size, 
and differences in project design in 
making the final selection. This would 
enable the Secretary to select applicants 
which would provide further diversity 
among ICL Demonstration Project 
schools to assure more meaningful data 
regarding the feasibility of Income 
Contingent Loans. 

The Secretary proposes to make 
continuation awards to applicants that 
desire to continue participation in the 
ICL Demonstration Project on the basis 
of criteria which assess their 
administration of the Demonstration 
Project. 

Section 673.14 Selection criteria—new 
grants. 

The Secretary proposes to select 
institutions to receive initial grants for 
an ICL Demonstration Project using 
criteria which are based upon factors in 
some cases readily determined from 
information already in the possession of 
ED, and in other cases from information 
provided by the institution concerning 
institutional plans for the development 
and administration of the program. The 
Secretary believes that ICL 


Demonstration Projects should provide a 
model that other institutions can follow. 

The Secretary believes that ICL 
Demonstration Project participants 
should have a history of proper 
administration of the Title IV, HEA 
programs. Therefore, the Secretary is 
proposing criteria related to program 
review findings, audit report results, full¬ 
time equivalent (FTE) enrollment, 
compliance with Pell Grant reporting 
requirements, and the institutional 
default rate in the Perkins Loan 
program. 

The Secretary also believes that ICL 
Demonstration Project participants 
should have a strong institutional 
commitment to develop and administer 
the ICL program successfully. Therefore, 
the Secretary is proposing criteria 
related to the institution’s plans for the 
development and administration of the 
program, including the plan of operation, 
qualifications of key personnel, 
evaluation plan, and willingness to 
overmatch Federal funds. The Secretary 
is particularly interested in the 
applicant’s statement of the benefits 
which would result from the institution’s 
participation in the Demonstration 
Project. 

Section 673.15 Selection criteria — 
continuation grants. 

The Secretary believes that 
institutional commitment to develop and 
administer the program and to continue 
participation are critical to the success 
of the ICL Demonstration Project. 
Therefore, the Secretary proposes to use 
criteria for continuation grants that are 
related to institutional commitment, 
compliance with the performance and 
reporting requirements, and institutional 
evaluation of its Demonstration Project. 

Section 673.16 Determination of need 
for ICL demonstration project funds. 

The Secretary proposes that an 
institution’s need for ICL Demonstration 
Project funds be calculated according to 
the aggregate need formula used by the 
Perkins Loan Program. However, since 
ICL Demonstration Project institutions 
remain eligible to participate in the 
Perkins Loan Program, the Secretary 
proposes that the amount of Perkins 
Loan Federal Capital Contribution 
allocated to an institution be considered 
in determining the institutional need for 
ICL Demonstration Project funds. 

Section 673.17 A1 location of ICL 
Demonstration Project Funds. 

If the appropriation for the ICL 
Demonstration Project for any fiscal 
year is insufficient to fund the aggregate 
amount of unmet institutional need, the 
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Secretary proposes to allocate funds to 
institutions on the basis of both the ratio 
of the institution’s unmet need to the 
aggregate unmet institutional need of all 
Demonstration Project funding 
recipients and the amount needed to 
fund a project at the level needed to 
further the overall objectives of the 
Demonstration Project. 

Subpart C—General Provisions 

Section 673.22 Student eligibility and 
selection requirements. 

Section 454 of the Higher Education 
Act (HEA) restricts borrowing under the 
1CL Program to undergraduate students 
only. 

Section 673.23 ICL loan maximums. 

Section 454 of the HEA sets annual 
and aggregate maximums for ICL 
borrowers. An eligible undergraduate 
student may borrow $2,500 a year for the 
first two academic years of study. $3,500 
for the third academic year of study, and 
$4,500 a year for the fourth and fifth 
academic years of study. The aggregate 
amount an eligible student may borrow 
under the ICL program is $17,500. 

Section 673.31 Use of funds. 

The Secretary proposes that an 
institution participating in the ICL 
Program be entitled to an administrative 
cost allowance each year of a maximum 
of five percent of the expenditures of 
Federal capital contribution in the ICL 
Program for that year and that the 
administrative cost allowance be used 
to administer the ICL Program. The 
Secretary requests comment on other 
approaches to calculating the allowance 
that would be based in part on the 
number of borrowers in repayment. 

Such approaches would recognize the 
contribution to administrative cost of 
institutional responsibilities during 
repayment unique to an ICL Program. 

Note.—The audit and record retention 
requirement*, in the Student Assistance 
General Provisions regulations (34 CFR 668) 
will be amended to be made applicable to 
records of the Income Contingent Loan 
Demonstration Project. 

Subpart D—Loan Terms and Conditions 

Section 67341 Interest. 

These regulations implement the 
provisions of Section 454 of HEA by 
providing that the interest rate to be 
charged to students on ICL loans is a 
variable rate to be set annually at a rate 
equal to the average bond equivalent 
rate of the 91-day Treasury bills for the 
quarter ending September 30 of the 
preceding calendar year plus three 
percent. 


The Secretary proposes that interest 
on ICL loans begin to accrue from the 
date of disbursement of funds to the 
borrower. The Secretary also proposes 
that interest be capitalized while the 
borrower is in school, during the grace 
period, during a period of authorized 
deferment, and when payments made by 
a borrower for a given year are 
insufficient to meet accrued interest 
costs. This eliminates any interest 
subsidy but still allows the borrower to 
postpone actual cash payment of 
interest until the repayment period. 

In addition to the variable rate set 
forth in this proposed rule, the Secretary 
requests comments on whether use of a 
fixed rate would be less burdensome for 
institutions or borrowers, or would be 
preferable for other reasons. The 
Secretary may seek an amendment to 
the Higher Education Act to provide 
such flexibility. He also seeks comments 
on whether or not a variety of 
approaches should be allowable at the 
request of the student and/or the 
discretion of the school. Among the 
various approaches to a fixed rate 
interest mechanism, the Secretary seeks 
comment on the use of a fixed rate equal 
to the weighted average of rates at 
which each ICL was initially borrowed. 
Under this approach, to determine the 
rate a borrower would be charged 
during the repayment period, the 
institution would compute the weighted 
average of the interest rates in effect for 
each of the years during which the 
student has borrowed under the ICL 
Program. Capitalized interest would not 
enter into this interest rate computation. 
Before the repayment period begins, the 
interest rate on each loan would be 
fixed at the rate in effect when the loan 
was made. 

The following example shows how the 
weighted average rate would be 
computed: 

The student receives an ICL during his 
or her freshman, sophomore and senior 
years. The principal amounts borrowed 
and interest rates are: 


Freshman year. $1,000 8.65% = 086.50 

Sophomore year.... 3,500 8.75% = 306.25 

Senior year... 4,000 9.00% = 360.00 

8,500 752.75 

752.75 -r8,500 = 8.86 percent 
Rounded to the nearest one-tenth of one 
percent=8.9 percent 

The virtue of this weighted average 
approach to the interest rate 
determination is that it allows the 
borrower to know, at any given point in 
his or her academic career, what 
interest rate would be charged during 
the repayment period if he or she were 
to receive no further ICL loans. 


The Secretary also seeks comment on 
the desirability of using a variable rate 
until the repayment period, and then 
fixing the rate for the life of the loans at 
the rate in effect at that time. The 
approach would be easier to implement 
but would lack this feature of allowing 
students to know their repayment rate 
with certainty before the repayment 
period begins. Schools would not have 
to make rate calculations of any sort, 
and in addition would have one loan 
rate for each year’s cohort of borrowers 
rather than a different rate for each 
borrower. The variable interest rate 
approach contained in this proposed 
rule also requires no school calculation 
of rates, but does require use of a new 
rate each year. Note, however, that all 
borrowers have the same rate. 

The Secretary is particularly 
concerned about and seeks comments 
on equity effects of the fixed-rate 
methods described here. If rates were to 
fall during repayment, the borrower 
would be locked into a high rate. But if 
rates were to increase, future ICL 
borrowers would be injured by low-rate 
repayments into the school revolving 
fund by the borrower. 

The Secretary is also concerned about 
providing students with a choice of 
interest rate schemes because of the 
possibility of undermining the self- 
financing intent of the program. In 
particular, the Secretary solicits 
comment on the likelihood that students 
might, in general, pick fixed-rate 
repayment during periods of relatively 
low interest and, in general, pick 
variable-rate repayment during periods 
of relatively high interest. 

Section 673.43 Repayment Plan. 

The Secretary proposes that a student 
may utilize the income contingent 
repayment plan set forth in these 
regulations or may utilize an alternative 
repayment plan at his or her school 
which is approved by the Secretary, and 
seeks comments on an income sensitive 
graduated repayment plan as a 
particular alternative schools might 
wish to offer to borrowers. This plan is 
described in more detail below. A 
borrower may prepay all or a portion of 
an ICL and make payments in excess of 
his or her payment obligation at any 
time. The Secretary also recognizes that 
total interest costs on an outstanding 
ICL are substantially reduced when 
payments are made with greater 
frequency. Thus, although the proposed 
regulation specifies that payments shall 
be made in quarterly, bi-monthly or 
monthly installments, the institution and 
the borrower may also agree that the 
loan may be repaid in bi-weekly 
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installments as a means of reducing 
total interest costs on the loan. 

The repayment period under the 
regulations is divided into two parts: an 
initial period in which the payment 
obligation is fixed and the subsequent 
period in which the payment obligation 
is based upon the opening ICL balance 
and on the borrower’s income. 

The initial repayment period begins at 
the end of the borrower’s nine-month 
grace period and includes the following 
two calendar years. The standard 
payment obligation for the initial 
repayment period is a fixed rate of $30 
per month for opening ICL balances up 
to $10,000 and $30 per month per $10,000 
of opening ICL balance for ICL balances 
greater than $10,000. The Secretary 
recognizes that the financial rewards of 
a college education are not immediate, 
and in this initial repayment period 
allows borrowers necessary time to 
begin to establish themselves in their 
careers. At the discretion of the school, 
and upon request of the borrower, 
smaller amounts may be repaid during 
the initial repayment period, but schools 
must counsel borrowers about the 
additional capitalized interest cost of 
such reduced payments. 

At the end of the initial repayment 
period, the total yearly payment 
obligation is redetermined annually. In 
order for the institution to calculate the 
annual payment obligation, the 
borrower must submit to the institution 
by November 1 of each year a signed 
copy of the Federal income tax return 
filed by the borrower and his or her 
spouse for the preceding tax year. The 
annual payment obligation is calculated 
according to a payment matrix as a 
percentage of the adjusted gross income 
and the opening ICL balance. 

For example, if a borrower has an 
adjusted gross income of $27,500 and an 
opening ICL balance of $15,000, the 
borrower's annual repayment obligation 
would be computed from the matrix as 
follows: 14% X $27,500=$3,850. 

The Secretary realizes that the 
percentage of income to be assessed as 
the ICL annual repayment amount may 
seem somewhat high at the lowest 
income levels (e.g., 15% of annual 
income for ICL’s of $30,000 and more 
regardless of income level). In 
establishing the percentages in the 
matrix the Secretary has attempted to 
establish a balance between two 
desirable goals that are, inescapably, in 
direct conflict: 

(a) Limiting the potential for negative 
amortization, which requires higher 
repayments to increase the likelihood of 
repayments sufficient to cover interest 
costs; and 


(b) Attempting to ensure that the 
portions of annual income a low-income 
person must allocate to his or her ICL 
repayment do not exceed a reasonable 
amount, requiring lower repayments. 

The Secretary is soliciting comments 
on the percentages used in the matrix 
given the need to strike a reasonable 
balance between these two 
contradictory goals. 

The Secretary recognizes that, in 
certain situations, the borrower may 
wish to increase the annual payment 
obligation determined in accordance 
with the repayment matrix found at 
§ 673.43(c)(4). For example, the annual 
payment obligation as determined 
pursuant to § 673.43(c)(4) could be 
insufficient to cover the annual accruing 
interest costs. Therefore, the Secretary 
proposes to allow institutions to adjust 
the annual repayment obligation up to a 
level of 15% of adjusted gross income 
with the borrower’s written permission. 
The Secretary requests public comments 
concerning other possible solutions. 

The Secretary is aware of concerns 
about the possibility of “negative 
amortization’’ mentioned above. He 
reminds commenters that there is 
exactly the same possibility under any 
loan program whenever a borrower is 
unable to meet his or her repayment 
obligation and thus pay current interest 
on principal. The possibility tends to be 
obscured in other types of loan program, 
however, because in those programs, 
lacking the income-contingent feature 
and its automatic debt-rescheduling, 
“negative amortization” is usually 
replaced by “default.” The Secretary 
regards the latter as clearly worse than 
the former for borrowers, schools, and 
the taxpayers. 

The Secretary recognizes the burden 
imposed upon borrowers and the 
administrative burden upon institutions 
inherent in requiring the annual 
collection of Federal income tax returns 
from each ICL borrower during the 
entire period the loan is being repaid. 
Thus the Secretary is seeking 
suggestions for optional means of 
implementing the income contingent 
repayment procedure without requiring 
the collection of income tax forms from 
all borrowers. 

Under one alternative repayment 
plan, the Secretary would set up a 
payment schedule of gradually 
increasing annual amounts based on 
national statistics showing the average 
annual earnings for college graduates 
for each year after graduation. To 
determine the amount of the repayment 
the Department would obtain from the 
Bureau of the Census annual earnings 
data by age and level of education. 

Using the distribution of earnings for 


college graduates by age cohort the 
Department would establish an annual 
repayment amount calculated at fifteen 
percent of the wages earned at the 
seventy-fifth percentile of the earnings 
distribution for each age cohort. 
Presumably such an option could be 
used if a borrower failed or refused to 
submit an income tax return to the 
institution or if he or she simply 
requested this option to avoid having to 
submit a copy of the return. 

The Secretary is considering including 
this option in the regulations as a means 
of providing institutions with a readily 
available procedure for calculating 
repayment amounts for borrowers who 
for any reason, may not submit an 
income tax form for a given year. 

Institutions could also develop their 
own income contingent repayment plans 
to be submitted for the Secretary’s 
approval. The Secretary would consider 
any graduated repayment plan, and, 
further, would consider the use of 
different graduated repayment 
schedules for different students at the 
same institution. 

Also the Secretary would consider an 
institutional proposal to use its own 
graduated repayment schedule to set the 
annual repayment obligation of a 
borrower who failed to submit needed 
income information in a timely manner. 

Section 673.44 Deferment. 

The Secretary proposes a hardship 
deferment provision for borrowers who 
are unable to make scheduled 
repayments due to extraordinary 
circumstances as determined by the 
institution. The deferment may be 
granted for a maximum of three years 
over the entire repayment period, and 
during the deferment, interest continues 
to accrue and is capitalized. 

Section 673.45 Cancellation. 

The Secretary proposes that an 
institution cancel the unpaid balance of 
a borrower’s ICL loan in the event of the 
borrower’s death or permanent and total 
disability. 

Citation of Legal Authority 

Citations of legal authority are 
included in the proposed regulation at 
the beginning of the regulation and 
immediately following each section. 

Executive Order 12291 

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
order. 
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Regulatory Flexibility Act Certification 

The Secretary certifies that these 
proposed regulations would not have a 
significant economic impact on a 
substantial number of small entities 
because participation in the 1CL 
Demonstration Project is limited to ten 
institutions of higher education. 

Paperwork Reduction Act of 1980 

Sections 673.12, 673.14. 673.21, 673.25. 
673.26. 673.29, 673.31. 673.32. 673.33. 
673.42, and 673.43 contain information 
collection requirements. As required by 
section 3504(h) of the Paperwork 
Reduction Act of 1980, the Department 
of Education will submit a copy of these 
proposed regulations to the Office of 
Management and Budget (OMB) for its 
review. 

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs. 
OMB. Room 3002. New Executive Office 
Building, Washington, DC 20503; 
Attention: Joseph F. Lackey. Jr. 

Invitation to Comment 

Interested persons are invited to 
submit comments and recommendations 
regarding these proposed regulations. 

All comments submitted in response 
to these proposed regulations will be 
available for public inspection, during 
and after the comment period, in Room 
4318. ROB-3, 7th and D Streets. SW., 
Washington, DC 20202, between the 
hours of 8:30 a.m. and 4:00 p.m., Monday 
through Friday of each week except 
Federal holidays. 

To assist the Department in complying 
with the specific requirements of 
Executive Order 12291 and the 
Paperwork Reduction Act of 1980 and 
their overall requirement of reducing 
regulatory burden, the Secretary invites 
comment on whether there may be 
further opportunities to reduce any 
regulatory burdens found in these 
proposed regulations. 

Assessment of Educational Impact 

The Secretary particularly requests 
comments on whether the regulations in 
this document would require 
transmission of information that is being 
gathered by or is available from any 
other agency or authority of the United 
States. 

List of Subjects in 34 CFR Part 673 

Education, Loan Programs— 
education. Student Aid 

(Catalog of Federal Domestic Assistance 
Number N/A) 


Dated: February 27,1987. 

William J. Bennett, 

Secretary of Education. 

The Secretary proposes to amend 
Title 34 of the Code of Federal 
Regulations by adding a new Part 673 to 
read as follows: 

PART 673—INCOME CONTINGENT 
LOAN PROGRAM 

Subpart A—Scope, Purpose, and General 
Definitions 

Sec. 

673.1 Purpose. 

673.2 Definitions. 

Subpart B— Selection and Funding of 
Demonstration Projects 

673.11 Eligible applicants. 

673.12 Application for grants. 

673.13 Evaluation of an application. 

673.14 Selection criteria—new grants. 

673.15 Selection criteria—continuation 
grants. 

673.16 Determination of need for ICL 
Demonstration Project funds. 

673.17 Allocation of ICL Demonstration 
Project funds. 

Subpart C—General Provisions 

673.21 Program participation agreement. 

673.22 Student eligibility and selection 
requirements. 

673.23 ICL loan maximums. 

673.24 Allowable costs of attendance— 
1987-88. 

673.25 Expected family contribution—1967- 

88 . 

673.26 Approved need analysis systems— 
1987-88. 

673.27 Overaward. 

673.28 Coordination with BIA grants. 

673.29 Making and disbursing loans. 

673.30 Federal interest in allocated funds— 
transfer of Fund. 

673.31 Use of funds. 

673.32 Fiscal procedures and records. 

673.33 Compliance with equal credit 
opportunity requirements. 

Subpart D—Loan Terms and Conditions 

673.41 Permissible charges to students. 

673.42 Promissory note. 

673.43 Repayment plan. 

673.44 Deferment of repayment—financial 
hardship. 

673.45 Cancellation for death or disability. 

Subpart E—Due Diligence [Reserved) 

Appendix A—Sample Promissory Note 

Authority: 20 U.S.C. 1087a-1087e, unless 
otherwise noted. 

Subpart A—Scope, Purpose, and 
General Definitions 

§673.1 Purpose. 

(a) The Income Contingent Loan (ICL) 
Program provides loans to financially 
needy students attending institutions of 
higher education to help them pay their 
educational costs. 


(b) The Secretary implements the ICL 
Program through the ICL Demonstration 
Project (Demonstration Project). Under 
the Demonstration Project, the Secretary 
provides funds to selected institutions of 
higher education, to establish a 
revolving ICL fund at the institution, in 
order to evaluate the feasibility of a 
program of student loans using income- 
based repayment plans. 

(Authority: 20 U.S.C. 1087b) 

§673.2 Definitions. 

(a) Subpart A of the Student 
Assistance General Provisions, 34 CFR 
Part 668, sets forth definitions of the 
following terms used in this part: 

Academic year 
Act 

Award year 

Campus-based programs 
Clock-hour 

College Work-Study (CWS) Program 

Consolidation Loan Program 

Defense loan 

Dependent student 

Direct loan 

Enrolled 

Guaranteed Student Loan (GSL) Program 
Independent student 
National Defense Student Loan Program 
National Direct Student Loan (NDSL) 

Program (now called the Perkins Loan 
Program) 

National of the United States 
One-year training program 
Parent 

Pell Grant Program 

Perkins Loan Program (formerly called the 
National Direct Student Loan Program) 
PLUS Program 

Postsecondary vocational institution 
Proprietary institution of higher education 
Public or private nonprofit institution of 
higher education 

Recognized equivalent of a high school 
diploma 
Regular student 
Secretary 

Six-month training program 
State 

State Student Incentive Grant (SSIG) Program 
Supplemental Educational Opportunity 
Grants (SEOG) Program, and 
Supplemental Loans for Students (SLS) 
Program 

(b) The Perkins Loan Program 
(formerly National Direct Student Loan 
(NDSL) Program) regulations. 34 CFR 
Part 674, sets forth definitions of the 
following terms used in this part: 

Acceleration 

Default 

Defaulted principal amount outstanding 
Eligible program 

Expected family contribution (EFC) 

Financial need 

Half-time graduate or professional student 

Half-time undergraduate 

Institution of higher education (institution) 

Matured loans 

Payment period 









Federal Register / Vol. 52, No. 43 / Thursday, March 5, 1987 / Proposed Rules 6929 


(c) The Secretary defines other terms 
used in this part as follows: 

Adjusted gross income: The adjusted 
gross income (AGI) reported on the 
Federal income tax return. 

Base income year: The most recent 
Federal tax year ending before 
November 1 of the calendar year 
preceding the calendar year for which a 
payment obligation is calculated. 

Federal capita! contribution (FCC): 
Federal funds provided to an institution 
in order to establish and maintain an 
ICL Fund. 

Fund (ICL Fund): A fund established 
and maintained according to § 673.21. 

Grace period: A period of nine 
consecutive months, starting from the 
date the borrower ceases to be at least a 
half-time student at an institution of 
higher education, during which a 
borrower does not have to make 
payments. 

Handicapped student: A student who 
meets the definition in section 602(1) of 
the Education of the Handicapped Act. 
as amended |20 U.S.C. 1401(1)|, that is. a 
student who is mentally retarded, hard 
of hearing, deaf, speech- and language- 
impaired, visually handicapped, 
seriously emotionally disturbed, 
orthopedically impaired, or is otherwise 
health-impaired or has specific learning 
disabilities which require special 
education and related services. 

Initial repayment period: The period 
of time beginning at the end of the grace 
period of a borrower and ending 
December 31 of the second complete 
calendar year after the end of the grace 
period. 

Institutional capita! contribution 
(ICC): Funds contributed by the 
institution in order to establish and 
maintain an ICL Fund. 

Opening loan account balance: The 
principal and accrued interest 
outstanding on the date on which the 
grace period of a borrower ends. 

(Authority: 20 U.S.C. 1087a-1087e) 

Subpart B—Selection and Funding of 
Demonstration Projects 

§ 673.11 Eligible applicants. 

An institution is eligible to apply for a 
grant to carry out an Income Contingent 
Loan (ICL) Demonstration Project if the 
institution— 

(a) Participates in the current award 
year in the Pell, campus-based [Perkins 
Loan, College Work-Study, and 
Supplemental Educational Opportunity 
Grant], and Guaranteed Student Loan 
Programs; 

(b) Offers at least one educational 
program— 


(1) For which it awards a 
baccalaureate degree; or 

(2) Which is at least a two-year 
program which is acceptable for full 
credit toward a baccalaureate degree; 
and 

(c) Has at least an aggregate of 500 
students enrolled in the program(s) 
described in paragraph (b) of this 
section; 

(d) Has a Perkins Loan default rate, as 
defined in 34 CFR 674.2, of no more than 
7.5 percent as of December 31 of the 
calendar year preceding the award year 
for which the institution applies for a 
grant. 

(Authority: 20 U.S.C. 1087a. 1087b) 

§ 673.12 Application for grants. 

(a) New grants. An institution applies 
for a new grant for an ICL 
Demonstration Project by submitting an 
application which— 

(1) Includes information which 
addresses each of the selection criteria 
set forth in § 673.14 (g), (h) and (i); 

(2) Describes in detail the institution’s 
plans for a Demonstration Project as 
outlined in § 673.14(f); and 

(3) Contains an assurance that the 
institution will comply with the 
requirements imposed under this part 
and will carry out a Demonstration 
Project for the Five years for which the 
project is authorized. 

(b) Continuation grants. An institution 
may apply for funds to continue an ICL 
Demonstration Project by submitting an 
application that reports the results of the 
institutional evaluation completed for 
the previous award year as set forth in 
the institution’s original application and 
that requests additional funds. 

(Authority: 20 U.S.C. 1087b) 

§ 673.13 Evaluation of an application. 

(a) (1) The Secretary uses the selection 
criteria in § 673.14 to evaluate 
applications for new grants. 

(2) The Secretary awards up to 120 
points for these criteria. 

(3) The maximum possible score for 
each criterion is indicated in 
parentheses. 

(b) The Secretary uses the selection 
criteria in § 673.15 to evaluate 
applications for continuation grants. 

(c) (1) After evaluating applications for 
new grants according to the criteria in 

§ 673.14, the Secretary may determine 
whether the most highly rated 
applications are broadly and equitably 
distributed throughout the Nation for 
each competition under this program. 
The Secretary may select other 
applications for funding if doing so 
would improve the geographical 
distribution of projects funded under 
this program. 


(2) The Secretary may select an 
application for funding to improve the 
diversity of activities or projects funded 
under a particular competition. 

(Authority: 20 U.S.C. 1087b) 

§ 673.14 Selection criteria—new grants. 

(a) Findings of the latest ED program 
review. (15 points) The Secretary 
reviews the results of the latest ED 
program review in order to determine 
whether the applicant has demonstrated 
compliance with applicable statutes and 
regulations. 

(b) Results of the institution's most 
recent audit report submitted to ED . (15 
points) The Secretary reviews the 
results of the institution’s most recent 
audit report submitted to ED to 
determine whether a significant misuse 
of Federal funds has been identified. 

(c) The institution's full-time 
equivalent (FTE) enrollment. (10 points) 
The Secretary reviews the full-time 
equivalent enrollment as reported by the 
institution on the Fiscal-Operations 
Report and Application to Participate 
(FISAP) in the National Direct Student 
Loan (NDSL), Supplemental Educational 
Opportunity Grant (SEOG) and College 
Work-Study (CWS) Programs for the 
academic year prior to the award year 
for which the institution is applying for a 
grant to determine whether the 
institution has experience in 
administering student assistance 
programs for a large number of students. 

(d) Compliance with the Pell Grant 
Program reporting requirements. (10 
points) The Secretary reviews ED 
records of the institution’s compliance 
with all the deadline dates set by ED for 
the receipt of institutional payment 
summary (IPS) documents for the Pell 
Grant program for the award year prior 
to the award year for which the 
institution is applying for a 
demonstration grant. 

(e) The institution's default rate under 
the Perkins Loan Program. (10 points) 
The Secretary evaluates the information 
provided by the institution on the FISAP 
to determine the institution’s default 
rate under the Perkins Loan Program as 
of June 30 of the calendar year preceding 
the award year for which the institution 
applies for a grant. If the institution’s 
default rate has changed since 
submission of the FISAP, the institution 
must submit revised Sections A and C of 
the FISAP in order for the Secretary to 
determine the institution's default rate 
under the Perkins Loan Program as of 
December 31 of the calendar year 
preceding the award year for which the 
institution applies for a grant. 

(f) Plan of operation. (20 points) (1) 

The Secretary reviews each application 
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to evaluate the quality of the plan of 
operation for the project. 

(2) The Secretary determines the 
extent to which the plan of operation 
shows— 

(i) An effective plan of management 
that insures proper and efficient 
administration of the project; 

(ii) How the objectives of the project 
relate to the mission of the institution; 

(iii) An effective plan to use 
institutional resources and personnel to 
achieve each objective; 

(iv) A documented process to be used 
in selecting 1CL borrowers; and 

(v) An effective plan for publicizing 
the 1CL Program. 

(g) Quality of key personnel. (10 
points) 

(1) The Secretary reviews each 
application to evaluate the 
qualifications of the key personnel the 
applicant plans to use on the project. 

(2) The Secretary evaluates— 

(1) The qualifications of the project 
director (if one is to be used); 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

(iii) The time that each person 
referred to in paragraphs (g) (1) and (2) 
of this section will commit to the project; 
and 

(3) To determine personnel 
qualifications, the Secretary considers 
experience and training in student 
financial aid administration, particularly 
the Perkins Loan Program, related to the 
objectives of the project, as well as 
other qualifications relevant to the 
quality of the project. 

(h) Evaluation plan. (20 points) (1) The 
Secretary reviews each application to 
evaluate the quality of the evaluation 
plan for the Demonstration Project. 

(2) The Secretary determines whether 
the applicant proposes methods of 
evaluation that are appropriate for the 
project and. to the extent possible, 
produce procedures that may be 
replicated. 

(i) Willingness to overmatch. (10 
points) The Secretary reviews each 
application to determine whether the 
applicant is willing to contribute 
institutional capital contribution to the 
loan fund exceeding that required under 
§ 673.21. 

(Authority: 20 U.S.C. 1087b) 

§ 673.15 Selection criteria—continuation 
grants. 

(a) Compliance with performance and 
reporting requirements. The Secretary 
evaluates the FISAP to determine 
whether the institution has 
demonstrated a high degree of 
compliance with the performance and 
reporting requirements of the Perkins 


Loan program as evidence of continuing 
ability to implement the repayment 
administration activities required by the 
ICL Program. 

(b) Evaluation. The Secretary 
determines whether the evaluation 
submitted by the institution of its 
experience with the Demonstration 
Project is thorough and indicates a high 
level of administrative capability and 
institutional commitment to the ICL 
Demonstration Project. 

(Authority: 20 U.S.C. 1087b) 

§ 673.16 Determination of need for ICL 
Demonstration Project funds. 

(a) The Secretary determines an 
institution’s need for ICL Demonstration 
Project fund Federal Capital 
Contributions (FCC) according to 34 
CFR 674.6, 674.6a and 674.7. 

(b) The amount of Perkins Loan FCC 
allocated to the institution is considered 
in determining remaining institutional 
need for ICL funds. 

(Authority: 20 U.S.C. 1087b) 

§ 673.17 Allocation of ICL Demonstration 
Project funds. 

(a) The Secretary allocates ICL 
Demonstration Project funds to 
institutions on the basis of the 
institution’s need for ICL funds 
determined in accordance with § 673.16. 

(b) If funds appropriated for the ICL 
Demonstration Project FCC are 
insufficient to fund the aggregate 
amount of unmet institutional need as 
determined in 34 CFR 674.6a for 
Demonstration Project institutions, the 
Secretary allocates funds to institutions 
on the basis of— 

(1) The ratio of each institution’s 
unmet need to the aggregate amount of 
that need at all Demonstration Project 
institutions; and 

(2) The Secretary’s determination of 
the amount of funds needed to create or 
sustain an ICL Demonstration Project at 
the institution at a level consistent with 
the purpose of the ICL Demonstration 
Project. 

(Authority: 20 U.S.C. 1087b(c)) 

Subpart C—General Provisions 

§ 673.21 Program participation agreement 

To participate in the ICL Program, an 
institution shall enter into a 
participation agreement with the 
Secretary. The agreement provides that 
the institution shall use the funds it 
receives solely for the purposes 
specified in this part and shall 
administer the program in accordance 
with the Act, this part and the Student 
Assistance General Provisions 
regulations, 34 CFR Part 668. The 
agreement provides that the institution 


shall deposit and maintain these funds 
in an interest-bearing account. The 
agreement further provides that— 

(a) The institution shall establish and 
maintain a Fund and shall deposit into 
the Fund— 

(1) FCC appropriated under section 
452(b) of the Act: 

(2) ICC equal to at least one-ninth of 
the FCC described in paragraph (a)(1) of 
this section; 

(3) Repayments of principal and 
interest; 

(4) Penalty charges collected under 
§ 673.41 (c) and (d). 

(5) Any other earnings of the Fund 
including any interest earned on the 
funds listed in paragraphs (a) (1) through 

(4) of this section; and 

(6) Any short term, no-interest loans 
the institution makes to the Fund in 
anticipation of collections or receipt of 
FCC. 

(b) The institution shall use the money 
in the Fund only for— 

(1) Making ICL loans to students; 

(2) Administrative expenses as 
provided for in § 673.31; 

(3) Capital distributions in accordance 
with section 466 of the Act; 

(4) Litigation costs; 

(5) Other collection costs, agreed to by 
the Secretary in connection with the 
collection of principal, interest, and 
penalty charges on a loan made from the 
Fund; and 

(6) Repayment of the short term, no¬ 
interest loans made to the Fund by the 
institution in anticipation of collections 
or receipt of FCC. 

(c) At least annually, the institution 
shall submit a report to the Secretary 
which contains information on ibans in 
default— 

(1) 120 days or more for loans 
repayable in monthly installments; or 

(2) 180 days or more for loans 
repayable in less frequent installments; 

(d) If a loan is in default despite due 
diligence on the part of the institution in 
collecting the loan, the institution may 
assign its rights to the loan to the United 
States without recompense. 

(e) To assist institutions in collecting 
outstanding loans, the Secretary 
provides to an institution the names and 
addresses of borrowers or other 
information relevant to collection which 
is available to the Secretary. 

(f) The Secretary may require that the 
institution restore to the Fund the 
outstanding principal balance, accrued 
interest, and any administrative cost 
allowance it received for an ICL if the 
institution— 

(1) Improperly disbursed the loan; or 

(2) Failed to exercise due diligence in 
its collection of the defaulted loan. 
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(Authority: 20 U.S.C. 1087c) 

§ 673.22 Student eligibility and selection 
requirements. 

(а) Eligibility. A student is eligible to 
receive funds under the Income 
Contingent Loan Program at an 
institution of higher education if the 
student— 

(1) Is a regular student; 

(2) Is enrolled or accepted for 
enrollment as at least a half-time 
undergraduate student in an eligible 
program at that institution in 
accordance with 5 673.11(b); 

(3) (i) Has a high school diploma or 
recognized equivalent; or 

(ii) Is beyond the age of compulsory 
school attendance in the State in which 
the institution he or she is attending is 
located and has the ability to benefit 
from the education or training offered by 
that institution; 

(4) (i) Is a U.S. citizen or national; 

(ii) Is a permanent resident of the U.S.; 

(iii) Provides evidence from the 
Immigration and Naturalization Service 
that he or she is in the United States for 
other than a temporary purpose with the 
intention of becoming a citizen or 
permanent resident; 

(iv) Is a permanent resident of the 
Trust Territory of the Pacific Islands, or 
the Northern Mariana Islands; or 

(v) Is a citizen of the Marshall Islands, 
the Federated States of Micronesia, or 
the Republic of Palau; 

(5) Has Financial need. A member of a 
religious order (an order, community, 
society, agency, or organization) who is 
pursuing a course of study at an 
institution of higher education is 
considered to have no Financial need if 
that religious order— 

(i) Has as its primary objective the 
promotion of ideals and beliefs 
regarding a Supreme Being; 

(ii) Requires its members to forego 
monetary or other support substantially 
beyond the support it provides; and 

(iii) Directs the member to pursue the 
course of study or provides subsistence 
support to its members; 

(б) Is maintaining satisfactory 
progress in the course of study he or she 
is pursuing according to the standards 
and practices of that institution; 

(7) Does not owe a refund on a grant 
awarded under the Pell Grant, SEOG or 
SSIG programs to meet the cost of 
attending any institution; 

(8) Is not in default on any loan made 
or guaranteed under the Title IV HEA 
programs to meet the cost of attending 
any institution; and 

(9) Receives a preliminary or Final 
determination from the institution of the 
student's eligibility or ineligibility for a 
Pell Grant. 


(b) Overpayment Overpayment of a 
grant means that a student's grant 
payments are greater than the amount 
he or she is entitled to receive. A 
student who owes a refund on a Pell 
Grant, SEOG, or SSIG due to an 
overpayment is eligible to receive a ICL 
under the following conditions: 

(l )(i) Overpayment of Pell Grant If an 
institution makes an overpayment of a 
Pell Grant to a student, that student is 
eligible to receive an ICL if— 

(A) The student is otherwise eligible: 
and 

(B) The institution can eliminate the 
overpayment in the award year in which 
it occurred by adjusting subsequent Pell 
Grant payments for that award year. 

(ii) Overpayment of a Pell Grant due 
to institutional error. If the institution 
makes an overpayment of a Pell Grant 
as a result of its own error and cannot 
correct it as specified in paragraph 
(b)(l)(i)(B) of this section, it may 
continue to disburse an ICL to that 
student if the student— 

(A) Is otherwise eligible; and 

(B) Acknowledges in writing the 
amount of overpayment and agrees to 
repay it in a reasonable period of time. 

(2) Overpayment of an SEOG or SSIG. 
If an institution makes an overpayment 
of an SEOG or SSIG to a student, that 
student is eligible to receive an ICL if— 

(i) The student is otherwise eligible; 
and 

(ii) The institution can eliminate the 
overpayment by adjusting financial aid 
payments (other than Pell Grants) in the 
same award period in which the 
overpayment occurred. 

(c) Default on loans. If a student is in 
default on a loan made or guaranteed 
under any Title IV HEA program for 
attendance at any institution, the 
institution may nevertheless make an 
ICL payment to that student under the 
following conditions: 

(1) (i) Guaranteed loans. An institution 
may make an ICL loan or continue to 
advance funds to a student who is in 
default on a loan guaranteed under any 
Title IV HEA program if the Secretary 
(for a Federal insured loan) or a 
guarantee agency (for a loan insured by 
that guarantee agency) determines that 
the student has made satisfactory 
arrangements to repay the defaulted 
loan. 

(ii) Reliance on student's statement 
An institution, in determining whether a 
student is in default on a loan 
guaranteed under any Title IV HEA 
program, may rely upon the student's 
written statement that he or she is not in 
default, unless the institution has 
information to the contrary. 

(2) Perkins Loan. An institution may 
make an ICL to a student who is in 


default on a National Defense/Direct 
Student Loan or Perkins Loan if the 
institution that made the loan, or the 
Secretary, if the loan has been assigned 
to the Department of Education, certifies 
that the student has made satisfactory 
arrangements to repay that loan. 

(d) Bankruptcy. The Secretary does 
not consider a loan made or guaranteed 
under a Title IV HEA program that is 
discharged in bankruptcy to be in 
default for purposes of this section. 

(e) Selection. (1) An institution shall 
make ICLs reasonably available (to the 
extent of available funds) to all eligible 
students. 

(2) The institution shall establish 
selection procedures and these 
procedures must be— 

(i) Uniformly applied; 

(ii) In writing; and 

(iii) Maintained in the institution’s 
files. 

(3) The institution shall not make an 
ICL to a student who is unwilling to 
repay that loan. Default on a previous 
loan including a defaulted loan 
discharged in bankruptcy is evidence of 
that unwillingness. 

(Authority: 20 U.S.C. 1087d) 

§ 673.23 ICL loan maxlmums. 

(a) Annual amounts. The maximum 
amount a student may borrow under the 
ICL program in an academic year is— 

(1) $2,500 for a student enrolled in the 
first and second academic year of 
undergraduate study; 

(2) $3,500 for a student enrolled in the 
third academic year of undergraduate 
study; and 

(3) $4,500 for a student enrolled in the 
fourth and Fifth academic years of 
undergraduate study. 

(b) Aggregate amounts. The maximum 
aggregate amount an eligible student 
may borrow under the ICL program is 
$17,500. 

(Authority: 20 U.S.C. 1087d(a)) 

§ 673.24 Allowable costs of attendance— 
1987-88. 

(a) General. (1) Except as provided in 
paragraph (d) of this section a student's 
cost of attendance means— 

(i) The tuition and fees charged to a 
full-time student for an academic year 
by the institution he or she is attending 
as determined under paragraph (b) of 
this section; 

(ii) An allowance for room and board 
expenses for an academic year, as 
determined under paragraph (c) of this 
section; 

(iii) A reasonable allowance 
determined by the institution for books 
and supplies for an academic yean 
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(iv) A reasonable allowance 
determined by the institution for 
transportation for an academic year. 
This allowance may include— 

(A) The cost of travel between the 
student’s residence and the institution; 
and 

(B) The cost of travel required for 
completion of a course of study; 

(v) A reasonable allowance 
determined by the institution for 
miscellaneous personal expenses for an 
academic year; 

(vi) A reasonable allowance 
determined by the institution for an 
academic year for expenses related to 
study abroad for students enrolled in an 
academic program which normally 
includes a formal program of study 
outside the United States; 

(vii) A reasonable allowance 
determined by the institution for 
expenses for an academic year related 
to child care for a student's dependent 
children; and 

(viii) A reasonable allowance 
determined by the institution for a 
handicapped student’s expenses for an 
academic year related to his or her 
handicap, if these expenses are not 
provided for by any other assisting 
agency or program. This allowance may 
include expenses related to special 
services, transportation, equipment and 
supplies. 

(2) The institution shall take into 
account when determining a student’s 
cost of attendance— 

(i) The period for which financial 
assistance is awarded; and 

(ii) Whether the student is enrolled on 
a full-time or less than full-time basis. 

(b) Tuition and fees. (1) An institution 
shall determine the tuition and fees 
charged a full-time student by 
calculating— 

(1) The actual amount charged the full¬ 
time student for tuition and fees for an 
academic year; or 

(ii) The average amount it charges 
full-time undergraduate students for 
tuition and fees for an academic year. 

(2) If an institution establishes its 
tuition and fee charges on a residency 
requirement basis (e.g., In-State and 
Out-of-State) and elects to calculate an 
average charge for tuition and fees, it 
shall establish a separate average 
charge for each different residency 
based classification. 

(3) An institution may determine a 
separate average charge for any other 
distinct classification upon which it 
bases tuition and fee charges. 

(c) Room and board. (1) The 
institution shall calculate a student's 
room and board allowance as follows— 

(i) For a student who has no 
dependents and lives with his or her 


parent(s). an allowance of not less than 

$ 1 , 100 ; 

(ii) For a student who has no 
dependents and lives in institutionally 
owned or operated housing— 

(A) The actual amount charged the 
student for room and board for an 
academic year; or 

(B) A standard allowance based on 
the average amount it charges most of 
its student residents for room and board 
for an academic year; 

(iii) For a student who has no 
dependents and does not live with his or 
her parent(s) or in institutionally owned 
or operated housing, a standard 
allowance determined by the institution 
for room and board for an academic 
year; or 

(iv) For a student who has 
dependents, an allowance determined 
by the institution for room and board for 
an academic year based upon expenses 
incurred by the student and his or her 
dependent(s). 

(2) For purposes of this section, a 
spouse is considered a dependent. 

(d) Attendance costs for students in 
correspondence study programs. The 
cost of attendance for a student enrolled 
in a correspondence study program 
means— 

(1) Actual tuition and fees charged to 
the student for an academic year: 

(2) A reasonable allowance 
determined by the institution for books 
and supplies for an academic year, if 
required for the completion of the 
program; and 

(3) If incurred in fulfilling a required 
period of residential training, expenses 
for— 

(1) Room and board: and 

(ii) Travel between the student’s 
residence and the institution. 

(e) Adjustments. An institution may, 
in individual cases, adjust a student's 
cost of attendance if the cost of 
attendance calculated under paragraphs 

(a) through (d) of this section is not a 
reasonable approximation of the 
student’s actual costs. 

(f) Required documentation. An 
institution shall prepare and retain a 
written explanation of the cost of 
attendance figures established under 
this section. 

(Authority: 20 U.S.C. 1087d) 

§ 673.25 Expected family contribution— 
1987-88. 

(a) Annual determinations. An 
institution shall determine a student’s 
financial need at least annually. 

(b) (1) To determine a student’s 
Financial need, an institution shall 
determine the student’s EFC. 

(2) To determine an EFC for the period 
of the student’s award, an institution 


shall use one of the approved systems of 
need analysis as provided in § 673.26. 

(c) Native American students. In 
determining a Native American's EFC, 
an institution may not consider the 
following as income or assets of the 
student and his or her spouse or 
parent(s); 

(1) Awards made under Pub. L. (96-64, 
the Distribution of Judgment Funds Act 
(25 U.S.C. 1401 etseq.), the Alaska 
Native Claims Settlement Act (43 U.S.C. 
1601 et seq.)> and the Maine Indian 
Claims Settlement Act (25 U.S.C. 1721 et 
seq .) However, if the awards under the 
first or second Acts individually exceed 
$2,000 only the awards under each of 
those Acts in excess of $2,000 shall be 
considered income or assets of the 
student or the student’s spouse or 
parents; 

(2) Property that may not be sold or 
encumbered without the consent of the 
Secretary of the Interior. 

(3) Any other property held in trust by 
the U.S. Government for the student or 
the student’s spouse or parent(s). 

(d) Adjustments. An institution may, 
in individual cases, adjust an EFC 
computed according to one of the 
approved need analysis systems, as 
provided in § 673.26, if— 

(1) The EFC does not accurately 
reflect the student’s, spouse’s, or 
parent’s ability to contribute; or 

(2) The relationship between a student 
and his or her parents makes it 
unreasonable to expect the parents to 
contribute to the student’s cost of 
attendance, regardless of their ability to 
do so. 

(Authority: 20 U.S.C. 1087d) 

§ 673.26 Approved need and analysis 
systems—1987-88. 

(a)(1) An institution shall use a need 
analysis system which is approved by 
the Secretary in determining a student's 
EFC. 

(2) Any system of need analysis 
approved by the Secretary— 

(i) Must consider in determining the 
amount a dependent student and his or 
her spouse and parent(s) are expected to 
contribute toward the student’s costs of 
attendance— 

(A) The number of the parents’ 
dependent children; 

(B) The number of the parents' 
dependent children attending 
institutions of higher education; 

(C) Tuition costs of dependent 
children attending elementary and 
secondary schools; and 

(D) Any unusual expenses of the 
student or the student’s family, such as 
unusual medical or dental expense*; 
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(ii) Must consider in determining the 
amount an independent student and his 
or her spouse are expected to contribute 
toward the student's costs of 
attendance, the student’s dependent 
children; and 

(iii) Must produce expected parental 
contributions that— 

(A) Increase incrementally and the 
parents’ financial strength, measured in 
constant dollars, increases; and 

(B) Are equal for parents of equal 
financial strength. 

(3) The Secretary preapproves the 
need analysis systems described in 
paragraph (b) of this section, and 
approves other systems that meet the 
requirements of this section. 

(b) Preapproved systems for 
dependent and independent students. 
The Secretary preapproves the following 
need analysis systems— 

(1) The system that produces the 
expected family contribution number 
(FC) printed on the Student Aid Report 
provided to the student by the Secretary; 
and 

(2) The EFC used in the Pell Grant 
Program (34 CFR Part 690). 

(c) Application requirements. (1) An 
individual or organization wishing to 
have a need analysis system approved 
for an award year shall submit to the 
Secretary before the closing date 
published in the Federal Register the 
following: 

(1) A complete description of its 
system of need analysis for dependent 
and independent students. 

(ii) Its student application form(s) for 
undergraduate students. 

(iii) The expected parental 
contributions its system produces for 
dependent undergraduate students 
under the sample cases published by the 
Secretary if the majority of students to 
be served by its system are 
undergraduates. 

(iv) A complete calculation of how 
each expected parental contribution is 
derived, including enough information to 
allow the Secretary to duplicate these 
calculations and results. 

(2) The Secretary does not accept the 
information specified in paragraph (c)(1) 
of this section in the form of computer 
programs, software, or mechanical 
devices. 

(d) Expected parental contributions 
and sample cases. (1) For each award 
year, the Secretary publishes in the 
Federal Register sample cases and 
expected parental contributions for 
dependent undergraduate students. 

(2) The Secretary computes the 
expected parental contributions for 
undergraduate dependent students by 
using sample cases which— 


(i) Are based on families of varying 
sizes with two parents, the older of 
whom is 45 and is the sole wage earner, 
and one dependent undergraduate; 

(ii) Deduct from the adjusted gross 
income of the student’s working 
parent— 

(A) The amount of Federal income tax 
(based on a joint return with standard 
deductions) and social security tax; 

(B) An 8 percent allowance on taxable 
income for State and other taxes; and 

(C) A Standard Maintenance 
Allowance for the family (excluding the 
applicant during the academic year) 
using the Department of Labor’s 
estimates for a low budget standard of 
living; 

(iii) Determine the parents’ 
Discretionary Net Worth by deducting a 
Home and Other Asset Protection 
Allowance from the net market value of 
the parents* assets; 

(iv) After considering the parents' 
available income, apply an asset 
conversion, rate against the parents* 
Discretionary Net Worth; 

(v) Add the amounts determined 
under paragraph (d)(2)(ii) and (d)(2)(iv) 
of this section; and (vi) Apply to the 
amount determined under paragraph 
(d)(2)(v) of this section, taxation rate 
schedules for undergraduate students. 

(3) The expected parental 
contributions published by the Secretary 
do not take into account— 

(i) More than one family member 
attending an institution of higher 
education as an undergraduate, or 
graduate or professional student; 

(ii) Business or farm assets; 

(iii) Nontaxable income; 

(iv) Unusual medical or dental 
expenses; 

(v) Other unusual expenses; and 

(vi) Elementary and secondary tuition 
expenses. 

(4) In comparing figures from systems 
submitted for approval with figures from 
sample cases, the Secretary treats an 
expected parental contribution of less 
than zero as zero. 

(5) To insure measurement in constant 
dollars, the Secretary revises sample 
case figures for inflation annually by 
adjusting— 

(i) Deductions for family maintenance: 

(ii) The standard deduction from 
assets; and 

(iii) The rate of contribution from 
income and assets. 

(e) Approval of systems. (1) The 
Secretary approves systems of need 
analysis for an award year if those 
systems— 

(i) Satisfy the criteria set forth in 
paragraph (a)(2) of this section; and 

(ii) Produce expected parental 
contributions that are within $50 in 75 


percent of the sample cases published 
by the Secretary. 

(2) If the Secretary approves an 
individual’s or organization’s system for 
dependent undergraduate students, the 
Secretary also approves that 
individual’s or organization’s system for 
independent undergraduate students. 

(3) For each award year, the Secretary 
publishes in the Federal Register a list of 
approved need analysis systems that 
institutions shall use in calculating 
awards for that year. 

(Authority: 20 U.S.C. 1087d) 

§ 673.27 Overaward. 

(a) Overaward prohibited. *(1) An 
institution may only award or disburse 
an ICL to a student if the ICL, when 
combined with the other resources the 
student receives, does not exceed the 
student’s financial need. 

(2) When awarding and disbursing an 
ICL to a student, the institution must 
take into account those resources it— 

(i) Can reasonably anticipate at the 
time it awards ICL funds to the student; 

(ii) Makes available to it students; or 

(iii) Knows about. 

(3) (i) If a student receives additional 
resources before the institution 
advances the ICL, and the total 
resources including the ICL exceed the 
student’s need, and the excess is not 
from employment, the overaward is the 
amount that exceeds need. 

*(ii) If a student receives additional 
resources after the institution advances 
the ICL, and the total resources 
including the ICL exceeds the student’s 
need by $200 or more and the excess is 
not from employment, the overaward is 
the amount that exceeds $199. 

* (4) If a student earns more money 
from employment than the institution 
anticipated or could have reasonably 
anticipated when it awarded or 
disbursed the ICL, the institution shall 
treat the earnings in accordance with 
paragraph (d) of this section. 

*(b) Resources. (1) The Secretary 
considers that “resources" include, but 
are not limited to, any— 

(i) Funds the students is entitled to 
receive from a Pell Grant, regardless of 
whether the student applies for the Pell 
Grant; 

(ii) Waiver of tuition and fees; 

(iii) Scholarship or grant, including 
ROTC or an athletic scholarship; 

(iv) Fellowship or assistantship; 

(v) Insurance programs for the 
student’s education; 

(vi) Veterans benefits; 

(vii) Net earnings from employment, 
other than CWS employment for the 
period of the award except as provided 
in 34 CFR 675.23; and 
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(viii) Except as provided in paragraph 

(b)(3) of this section, long-term loans, 
including Perkins Loans, made by the 
institution; and 

(ix) Loans made under the GSL 
Program. 

(2) The Secretary does not consider as 
a resource any portion of the resources 
described in paragraph (b)(1) of this 
section that are included in the student’s 
EFC. 

(3) The student may use Supplemental 
Loans for Students (SLS), State- 
sponsored or private loan programs, or 
PLUS loans to substitute for his or her 
expected family contribution. However, 
if the loan amounts received under the 
PLUS or SLS program individually or 
collectively exceed the student's 
expected family contribution, the excess 
is a resource. 

(c) Liability for and recovery of 
overpayments . (1) The student is liable 
for any overpayment of ICL advances 
made to him or her. 

(2) The institution is also liable for an 
overpayment if the overpayment 
occurred because it failed to follow the 
procedures set forth in this Part. The 
institution shall restore an amount equal 
to the overpayment and any 
administrative cost allowance claimed 
on that amount to its ICL fund even if it 
cannot collect the overpayment from the 
student. 

(3) If an institution makes an 
overpayment for which it is not liable, it 
must help the Secretary recover the 
overpayment by making a reasonable 
effort to contact the student and recover 
the overpayment. 

*(d) Treatment of earnings in excess 
of need. An institution shall take the 
following steps when it learns that a 
borrower has earned, or will earn, $200 
or more over his or her financial need; 

(1) The institution shall decide 
whether the student has increased 
financial need unanticipated when it 
awarded financial aid to the student. If 
the student does, no further action is 
necessasry. 

(2) If the student’s earnings still 
exceed need by $200 or more after the 
institution subtracts any additional 
costs, it shall cancel any unpaid loan or 
grant (other than Pell Grants) to avoid 
exceeding need by more than $199. 

(3) If the student’s earnings still 
exceed his or her need by $200 or more 
after the institution takes the steps 
required in paragraphs (d)(1) and (2) of 
this section, and the student is enrolled 
for the next academic year, the 
institution shall consider the amount 
that exceeds $199 as a resource to help 
pay the student’s cost of attendance in 
the following year. 


(4) If the student’s earnings still 
exceed his or her need by $200 or more 
after the institution takes the steps 
required in paragraph (d)(1) and (2) of 
this section, and the student is not 
enrolled for the next academic year, no 
further action is necessary. 

(Authority: 20 U.S.C. 1087d) 

§ 673.28 Coordination with BIA grants. 

(a) To determine the amounts of an 
ICL for a student who is also eligible for 
a Bureau of Indian Affairs (BIA) 
education grant, an institution shall 
prepare a package of student aid— 

(1) From resources other than the BIA 
education grant the student has received 
or is expected to receive; and 

(2) That is consistent in type and 
amount with packages prepared for 
students in similiar circumstances who 
are not eligible for a BIA education 
grant. 

(b) (1) The BIA education grant, 
whether received by the student before 
or after the preparation of the student 
aid package, supplements that package. 

(2) No adjustment may be made to the 
student aid package as long as the total 
of the package and the BIA education 
grant is less than the institution’s 
determination of that student’s financial 
need. 

(c) (1) If the BIA education grant, when 
combined with other aid in the package, 
exceeds the student’s need, the excess 
shall be deducted and may be deducted 
only from the other assistance, not the 
BIA education grant. 

(2) The institution shall deduct the 
excess in the following sequence: loans, 
work-study awards, and grants other 
than Pell Grants. However, the 
institution may change the sequence if 
requested by a student and the 
institution believes the change benefits 
the student. 

(d) To determine the financial need of 
a BLA/eligible student, a financial aid 
administrator is encouraged to consult 
with area officials in charge of BIA 
postsecondary financial aid. 

(Authority: 20 U.S.C. 1087d) 

§673.29 Making and disbursing loans. 

(a)(1) Before an institution makes its 
first disbursement to a student, the 
student shall sign the promissory note 
and the institution shall provide the 
student with the following information— 

(i) The name of the institution and the 
address to which communications and 
payments should be sent; 

(ii) The principal amount of the loan; 

(iii) The stated interest rate on the 
loan; 


(iv) The yearly and cumulative 
maximum amounts that may be 
borrowed; 

(v) An explanation of when 
repayment of the loan will begin and 
when the borrower will be obligated to 
pay interest that accrues on the loan; 

(vi) The repayment terms which the 
institution may impose; 

(vii) Special options the borrower may 
have for loan consolidation or other 
refinancing of the loan; 

(viii) The borrower’s right to prepay 
all or part of the loan, at any time, 
without penalty and a summary of the 
circumstances in which repayment of 
the loan or interest that accrues on the 
loan may be deferred or cancelled; 

(ix) A definition of default and the 
consequences to the borrower including 
a statement that the default may be 
reported to a credit bureau or credit 
reporting agency; 

(x) The effect of accepting the loan on 
the eligibility of the borrower for other 
forms of student assistance; 

(xi) The amount of any charges 
collected by the institution at or prior to 
the disbursement of the loan and any 
deduction of such charges from the 
proceeds of the loan or paid separately 
by the borrower; and 

(xii) Any cost that may be assessed 
on the borrower in the collection of the 
loan including penalties and collection 
and litigation costs. 

(2) The institution shall provide the 
information in paragraph (a)(1) of this 
section to the borrower in writing— 

(1) As part of the written application 
material; 

(ii) As part of the promissory note; or 

(iii) On a separate written form. 

(b)(1) Except as provided in 

paragraphs (c) and (f) of this section, an 
institution shall advance in each 
payment period a portion of a loan 
awarded for a full academic year. 

(2) The institution determines the 
amount advanced each payment period 
by the following fraction: 

ICL 

N 

Where ICL=the total Income 
Contingent Loan awarded for an 
academic year and N=the number of 
payment periods that the institution 
expects the student will attend in that 
year. 

(3) An institution may advance funds, 
within each payment period, at such 
time and in such amounts as it 
determines best meets the student’s 
needs. 
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(c) If a student incurs uneven costs or 
resources during an academic year and 
needs additional funds in a particular 
payment period, the institution may 
advance ICL funds to the student for 
those uneven costs. 

(d) The institution may advance the 
loan proceeds to the borrower directly 
by check or by crediting his or her 
account with the institution. The 
institution shall notify the student of the 
amount he or she can expect to receive, 
and how and when that amount will be 
paid. In either case, the borrower must 
sign for each advance of funds on the 
promissory note. 

(e) (1) An institution may not advance 
an ICL to a student for a payment period 
until the student registers for that 
period. 

(2) The earliest an institution may 
advance loan proceeds directly to a 
registered student is 10 days before the 
first day of classes of a payment period. 

(3) The earliest an institution may 
advance loan proceeds by crediting a 
registered student’s account is 3 weeks 
before the first day of classes of a 
payment period. 

(f) Only one advance is necessary if 
the total amount the institution awards 
a student for an academic year under 
the ICL, Perkins Loans and SEOG 
programs is less than $501. 

(g) (1) The institution shall return to 
the ICL fund any funds paid to a student 
who, before the first day of classes— 

(1) Officially or unofficially 
withdraws; or 

(ii) Is expelled. 

(2) A student who does not begin 
class attendance is deemed to have 
withdrawn. 

(h) A correspondence student shall 
submit his or her first completed lesson 
before receiving an advance. 

(i) If an institution computes a 
student’s need using estimated data 
submitted before January 1 of the 
previous calendar year, the institution 
shall not pay the student unless it 
verifies that information. 

(j) An institutional official shall not 
obtain a student’s power of attorney to 
authorize any disbursement or to 
authorize any crediting of a student’s 
account. 

(Authority: 20 U.S.C. 1087c; 1087d) 

§ 673.30 Federal interest In allocated 
funds—transfer of Fund. 

*(a) Except for funds received for the 
administrative cost allowance or 
collection and litigation costs, funds 
received by an institution under the ICL 
program are held in trust for the 
intended student beneficiaries. Funds 
may not be used or hypothecated (i.e.. 


serve as collateral) for any other 
purpose. 

(b)(1) If an institution responsible for 
an ICL fund closes or no longer wants to 
participate in the program, the Secretary 
directs the institution to take the 
following steps to protect the 
outstanding loans and the Federal 
interest in that Fund: 

(1) A capital distribution of the liquid 
assets of the Fund according to section 
466(c) of the Act; 

(ii)(A) The transfer of the outstanding 
loans to another institution in the same 
State: or 

(B) The transfer of the outstanding 
loans to the Department of Education. 

(2) The Secretary considers cost of 
collecting the transferred outstanding 
loans to be equal to the institutional 
share of those loans. 

(3) If the Secretary directs that the 
outstanding loans be transferred to a 
second institution, the second institution 
may deposit the collections on those 
loans in its own Fund. The Secretary 
considers the first institution’s share of 
those collections to be the second 
institution’s ICC. 

(4) If the Secretary directs that the 
outstanding loans be transferred to the 
Department of Education, the Secretary 
may use the institutional share of those 
collections to pay collection costs. 

(5) If more than one institution in the 
State offers to collect the outstanding 
loans, the Secretary directs that the 
loans be transferred to one or more of 
the competing institutions on the basis 
of— 

(i) The institution’s demonstrated loan 
collection capability; and 

(ii) The number of students of the first 
institution expected to enroll in the 
second institution. 

(6) The Secretary does not take an 
audit exception against a transferee 
institution on account of actions or 
omissions of the transferor institution in 
the administration of its Fund. The 
transferee institution shall segregate the 
transferred Fund account until an audit 
satisfactory to the Secretary is 
performed on the operation of the 
transferor institution’s program. 
(Authority: 20 U.S.C. 1087c) 

§673.31 Use of funds. 

(a) General. Aji institution shall 
deposit the funds it receives under the 
ICL program into its Fund. It may use 
these funds only for making loans and 
the other activities specified in 

§ 673.21(b). 

(b) Administrative cost allowance. (1) 
An institution participating in the ICL 
program for an award year is entitled to 
an administrative cost allowance if it 
advances funds to students in that year. 


(2) For any award year, the maximum 
amount of the allowance equals five (5) 
percent of the institution’s expenditures 
of FCC in that award year under the ICL 
Program. 

(3) An institution shall use its 
administrative cost allowance to offset 
its costs of administering the ICL 
Program. Administrative costs also 
include the expenses incurred for 
carrying out the student consumer 
information services requirements of 
Subpart D of the Student Assistant 
General Provisions regulations, 34 CFR 
Part 668. 

(4) An institution shall charge any 
administrative costs against its Fund 
during the same award year in which 
the expenditures for these costs were 
made. 

(Authority: 20 U.S.C. 1087c) 

§ 673.32 Fiscal procedures and records. 

(a) Fiscal procedures. (1) In 
administering its ICL program, an 
institution shall establish and maintain 
an internal control system of checks and 
balances that ensures that no office can 
both authorize payments and disburse 
funds to students. 

(2) A separate bank account for 
Federal funds is not required, except as 
provided in paragraph (b) of this section. 
However, an institution must notify any 
bank in which it deposits Federal funds 
of all accounts in that bank in which it 
deposits Federal funds. The institution 
may give this notice by either— 

(i) Including in the name of the 
account the fact that Federal funds are 
deposited; or 

(ii) Notifying the bank in writing of the 
accounts in which it deposits Federal 
funds. The institution must retain a copy 
of this notice in its files. 

(b) Account for ICL Fund. (1) An 
institution must maintain all the cash of 
its ICL Fund in a separate, federally 
insured interest-bearing bank account 
that contains no other funds if the 
Secretary determines that the 
institution's accounting system and 
internal controls do not— 

(1) Meet the requirements of paragraph 
(c) of this section, paragraph (d) of this 
section, or both; 

(ii) Identify the cash balance of the 
ICL Fund as readily as if the Fund were 
maintained in a separate bank account; 
or 

(iii) Adequately identify the earnings 
of the Fund. 

(2) The Secretary makes that 
determination on the basis of an audit 
examination or as a result of a program 
review. 

(3) That separate bank account must 
be identified as the institution’s Federal 
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ICL Fund account and must contain all 
the cash of the institution’s ICL Fund. 
That cash includes Federal capital 
contributions, institutional capital 
contributions, repayments made by 
borrowers, and any earnings of the Fund 
including interest. 

(c) Deposit of ICC into Fund. An 
institution shall deposit its ICC into its 
Fund prior to or at the same time it 
deposits any FCC. 

(d) Records and reporting. (1) An 
institution shall establish and maintain 
on a current basis financial records that 
reflect all program transactions. The 
institution shall establish and maintain 
general ledger control accounts and 
related subsidiary accounts that identify 
each program transaction and separate 
those transactions from all other 
institutional financial activity. 

(2) The institution shall also establish 
and maintain program and fiscal records 
that— 

(i) Are reconciled at least monthly; 

(ii) Identify each student’s account 
and status; 

(iii) Show the eligibility of each 
student aided under the program; and 

(iv) Show how the need was met for 
each student. 

(3) Each year an institution shall 
submit a program and fiscal report. The 
institution shall insure that the 
information reported is accurate and 
shall submit it on the form and at the 
time specified by the Secretary. 

(4) The institution shall maintain on 
file all ICL applications for those 
students it reports on the program and 
fiscal report. 

(5) The institution shall maintain all 
records relating to its applications for 
funds under this part. 

(e) Retention of records — (1) Records. 
Each institution shall keep intact and 
accessible records pertaining to the 
application for and receipt and 
expenditure of Federal funds, including 
all accounting records and original and 
supporting documents necessary to 
document how the funds are spent. 

4 (2) Period of retention. Except for 
loan records and audit questions, an 
institution shall keep records for an 
award year for five years after it 
submits its program and fiscal report. 

(3) Loan records, (i) An institution 
must maintain a repayment history for 
each borrower. This repayment history 
must show the date and amount of each 
repayment over the life of the loan. It 
must also indicate the amount of each 
repayment credited to principal and 
interest respectively. 

(ii) This history shall also show the 
date, nature, and result of each contact 
with the borrower or proper endorser in 


the collection of an overdue loan. The 
institution shall include in the 
repayment history copies of all 
correspondence to or from the borrower 
and endorser, except routine bills, 
routine overdue notices, and routine 
form letters. 

(iii) An institution shall retain 
repayment records, including 
cancellation and deferment requests, for 
at least 5 years from the date of the 
loan’s assignment or final repayment or 
cancellation. 

(iv) An institution shall keep the 
original promissory notes and 
repayment schedules in a locked, 
fireproof container until the loan 
obligations are satisfied. The institution 
shall then return the original notes to the 
borrower marked paid in full. Only 
authorized personnel may have access 
to these documents. 

(4) Separate ICL records. An 
institution shall keep ICL cancellation 
records separate from cancellation 
records on Perkins Loan, National 
Defense Student Loans, and National 
Direct Student Loans. 

* (5) (i) Microfilm or computer records. 

(i) An institution may keep the records 
required in this section (except those 
listed in paragraph (e)(3)(iv) of this 
section) on microfilm or in computer 
format. 

(ii) If the institution keeps its records 
in computer format it shall maintain, in 
either hard copy or microfilm, the source 
documents supporting the computer 
input. 

(6) Audit question. An institution shall 
keep records on any claim or 
expenditure questioned by Federal or 
non-Federal audit until resolution of any 
audit questions. 

(Authority: 20 U.S.C. 1087c) 

§ 673.33 Compliance with equal credit 
opportunity requirements. 

(a) In making an ICL an institution 
shall comply with the equal credit 
opportunity requirements of Regulation 
B (12 CFR Part 202). 

(b) The Secretary considers the ICL 
program to be a credit assistance 
program authorized by Federal law for 
the benefit of an economically 
disadvantaged class of persons within 
the meaning of 12 CFR 202.8(a)(1). 
Therefore, the institution may request a 
loan applicant to disclose his or her 
martial status, income from alimony, 
child support, and spouse’s income and 
signature. 

(Authority: 20 U.S.C. 1087c) 


Subpart D—Loan Terms and 
Conditions 

§ 673.41 Permissible charges to students. 

(a) Interest — (1) Rate. The rate of 
interest that may be charged a student 
on the unpaid principal balance of an 
ICL is set each calendar year at the 
average bond equivalent rate of the 91- 
day Treasury bills for the calendar 
quarter ending September 30 of the 
preceding calendar year plus three 
percent. The unpaid principal balance of 
a loan may include capitalized interest 
under circumstances described in 
paragraph (a)(3) of this section. 

(2) Accrual. Interest accrues on the 
outstanding principal balance of an ICL 
from the date of disbursement of funds 
to the borrower. 

(3) Capitalizing interest. The 
institution must add accrued unpaid 
interest to the principal balance of an 
ICL annually. 

(b) Late charges. The institution shall 
require that the borrower pay a late 
charge if the borrower fails— 

(1) To repay all or part of a scheduled 
repayment when due; 

(2) To submit the income information 
required to determine the annual 
repayment obligation by November 1. 

(c) Collection charges. The institution 
shall require that the borrower pay the 
institution for certain reasonable costs 
incurred by the institution or its agent in 
collecting any installment not paid when 
due in accordance with provisions of 
Subpart E. 

(d) Non-authorized charges. No 
charges other than those authorized by 
this section may be passed on to the 
borrower, either directly or indirectly. 
Examples of charges that are not 
permitted are as follows; 

(1) Normal collection costs associated 
with preparing letters or notices or 
making personal contacts or local 
telephone calls. 

(2) Fees charged by a servicing or 
collection agency, to the extent they 
exceed permissible charges. 

(3) Loan origination fees. 

(Authority: 20 U.S.C. 1087d; 20 U.S.C. 
1091a(b)) 

§ 673.42 Promissory note. 

(a) Promissory note. (1) An institution 
may use only an ICL promissory note 
which the Secretary has approved. 

(2) The Secretary has approved the 
promissory note set forth in Appendix 
A. The institution shall not change the 
substance of the note set forth in the 
Appendix without the Secretary's 
approval. 

(3) The institution— 
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(i) Shall print the note on one page, 
front and back; or 

(ii) May print the note on more than 
one page if 

(A) The note requires the signature on 
each page by the borrower and any 
endorser; or 

(B) Each page of the note states both 
the total number of pages in the 
complete note as well as the number of 
each page, e.g., page 1 of 4 , page 2 of 4 . 

(b) Provisions of the promissory 
note .— (1) Interest. The promissory note 
must state that— 

(1) The rate of interest on the loan is 
set in each calendar year at a rate equal 
to the average bond equivalent rate of 
the 91-day Treasury bills for the 
calendar quarter ending September 30 of 
the preceding calendar year plus three 
percent; and 

(ii) Interest shall accrue beginning on 
the day of disbursement and ending on 
the day that all principal, interest, and 
charges on the loan are satisfied. 

(2) Repayment, (i) The promissory 
note must state that the repayment 
period— 

(A) Begins 9 months after the month in 
which the borrower ceases to be at least 
a half-time regular student at an 
institution of higher education or a 
comparable institution outside the U.S. 
approved for this purpose by the 
Secretary; 

(B) May begin earlier at the 
borrower’s request; and 

(C) Varies based on the frequency and 
amount of payments made under the 
income contingent repayment plan; and 

(ii) The promissory note shall state 
that the borrower shall repay the loan in 
equal quarterly, bimonthly, or monthly 
installments established and 
periodically modified by the institution. 

(3) Cancellation. The promissory note 
must state that the unpaid balance of 
the loan shall be cancelled upon the 
death or total and permanent disability 
of the borrower. 

(4) Prepayment. The promissory note 
must state that— 

(i) The borrower may prepay all or 
part of the loan at any time without 
penalty; 

(ii) The institution shall use amounts 
repaid during the academic year in 
which the loan was made to reduce the 
original loan amount and not consider 
these amounts to be prepayments; and 

(iii) If a borrower repays more than 
the amount then due under the 
repayment plan, the institution shall use 
the excess to prepay the principal unless 
the borrower designates it as an 
advance payment of the next regular 
installment. 

(5) Penalty charge, (i) An institution 


may state in the promissory note that 
the institution will charge a penalty of 
up to 20 percent of the amount of the 
borrower’s required installment 
payment if the borrower does not— 

(A) Repay all or part of a schedule 
repayment when due; 

(B) File a timely request for 
cancellation or deferment with the 
institution. This request must include 
sufficient evidence to enable the 
institution to determine whether the 
borrower is entitled to a cancellation or 
deferment; or 

(C) Submit the required income and 
expense information to the institution by 
November 1 of each calendar year in 
accordance with § 673.43(c)(2). 

(ii) The institution may— 

(A) Add the penalty charge to the 
principal the day after the scheduled 
repayment was due; or 

(B) Demand payment of the late 
charge from the borrower with the next 
scheduled repayment after the borrower 
receives notice of the penalty charge. 

(6) Security and endorsement. The 
promissory note must state that the loan 
shall be made without security and 
endorsement unless— 

(i) The borrower is a minor; and 

(ii) Under applicable State law, a note 
signed by a minor would not create a 
binding obligation. 

(7) Acceleration . The promissory note 
must state that an institution may 
demand immediate payment of the 
entire loan, including any penalty 
charges and accrued interest if the 
borrower does not— 

(i) Make a scheduled repayment on 
time; or 

(ii) File cancellation or deferment 
form(s) with the institution on time. 

(8) Cost of collection, the promissory 
note must state that the borrower must 
pay all attorney’s fees and other loan 
collection costs and charges. 

(Authority: 20 U.S.C. 1087; 20 U.S.C. 1091a) 

§ 673.43 Repayment plan. 

(a) General. The institution shall 
use— 


(1) The repayment plan set forth in 
this section; or 

(2) An alternative income contingent 
repayment plan which has been 
approved by the Secretary. 

(b) Payment obligation for initial 
repayment period. 

(1) The payment obligation for the 
initial repayment period shall be agreed 
to by the instituion and the borrower 
and shall be— 

(1) For up to $10,000 of opening ICL 
account balance, no more than $30 per 
month; and 

(ii) For opening ICL account balances 
greater than $10,000, no more than $30 
per month per $10,000 of opening ICL 
account balance. 

(2) The institution may require the 
borrower to make monthly, bimonthly, 
or quarterly installment payments. 

(c) Payment obligation for the 
remainder of the Prepayment term. ( 1 ) 
The institution shall determine the 
payment obligation for each calendar 
year of the remainder of the repayment 
period subsequent to the initial 
repayment period annually according to 
the provisions of this paragraph. 

(2) The borrower shall submit to the 
institution by November 1 of each year a 
copy of the pages of the Federal income 
tax return which contain the adjusted 
gross income and signatures of the 
borrower and his or her spouse for the 
base income yean and 

(3) Based on the information 
submitted by the borrower, the 
institution shall calculate the adjusted 
gross income of the borrower for the 
subsequent year of repayment by 
multiplying the adjusted gross income 
by a cost of living index factor 
announced annually by the Secretary. 

(4) Repayment matrix. (1) Subject to 
paragraphs (c)(4) (ii) and (iii) of this 
section, the institution shall calculate 
the borrower’s annual repayment 
obligation as a percentage of the 
borrower’s adjusted gross income as 
determined under paragraph (c)(3) of 
this section. The institution shall use the 
following matrix: 


Opening tCL balance 


Up to 


) 

0 

It) 

10,000- 

19,999 

(percent) 

20,000- 

29.999 

(percent) 

30.000 
and up 
(percent) 

7 

9 

11 

15 

8 

10 

12 

15 

9 

11 

13 

15 

10 

12 

14 

15 

11 

13 

15 

15 

12 

14 

15 

15 

13 

15 

15 

15 

14 

15 

15 

15 

15 

15 

15 

15 


Up to $5.000..... 

5.000-9.999. 

10.000-14.999 
15.000-19.999 . 
20.000-24.999.. 
25.000-29.999 . 
30.000-34.999 
35 000-39.999 . 
40.000 and up . 


Adjusted gross income 
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(ii) The institution may. with the 
consent of the borrower, adjust the 
annual repayment obligation up to a 
level of 15% of the borrower’s adjusted 
gross income to cover the annual 
accruing interest. 

(iii) If the borrower demonstrates to 
the institution that both the borrower 
and his or her spouse will be in a 
repayment status described in 
paragraph (c) of this section— 

(A) The opening ICL account balance 
of the borrower and his or her spouse 
must be summed: 

(B) The annual repayment obligation 
of the couple is determined using the 
matrix in paragraph (c)(4)(i) of this 
section; and 

(C) The annual repayment obligation 
of the borrower is determined by 
multiplying the total annual repayment 
obligation of the couple by the fraction 
of the summed opening ICL account 
balances of the couple owed by the 
borrower. 

(5) Frequency of payment. The 
institution may require payment 
installments to be made monthly, 
bimonthly or quarterly. 

(Authority 20 U.S.C. 1.087c; 20 U.S.C. 1087d) 

§ 673.44 Deferment of repayment- 
financial hardship. 

A borrower need not repay principal 
or interest during a period in which an 
institution determines that the borrower 
is unable to make the scheduled 
repayments due to extraordinary 
circumstances. Periods of deferment 
may not exceed three years in the 
aggregate over the entire repayment 
period. Interest continues to accrue and 
is capitalized during a deferment period. 

(Authority: 20 U.S.C. 1087d(a)) 

§ 673.45 Cancellation for death or 
disability. 

(a) General An institution shall cancel the 
unpaid balance of an ICL without regard to 
the repayment status of the loan, if the 
borrower dies or becomes totally and 
permanently disabled, in accordance with 
this section. 

(b) Death. An institution shall cancel the 
unpaid balance of an ICL on the basis of a 
death certificate or other evidence of death 
that is conclusive under State law. 

(c) Permanent and total disability. (1) An 
institution shall cancel the unpaid balance of 
an ICL loan if the institution determines, 
based on medical evidence certified by a 
physician which the borrower or his or her 
representative supplies, that the borrower 
became permanently and totally disabled 
after receiving the loan. 

(2) Permanent and total disability is the 
inability to work and earn money because of 
an impairment that is expected to continue 
indefinitely or result in death. 

120 U.S.C. 1087d(a}) 


Subpart E—Due Diligence [Reserved] 

Appendix A—Sample Promissory Note 

Income Contingent Loan Program 

I, _ promise to pay to - 

(hereinafter called the Lending Institution) 

located at _ the sum of the amounts 

that are advanced to me and endorsed in the 
Schedule of Advances set forth below. I 
promise to pay all attorney’s fees and other 
reasonable costs and charges necessary for 
the collection of any amount not paid when 
due. However, if a collection agency which is 
subject to the Fair Debt Collection Practices 
Act is used, I will pay those collection costs 
which do not exceed 25% of the unpaid 
principal and interest. I promise to pay 
interest on the outstanding balance owing on 
this loan, including late charges and 
collection costs, at the rate set forth in 
paragraph II of this note. 

I further understand and agree that: 

/. General 

All sums advanced under this note are 
drawn from a fund created under Part D of 
Title IV of the Higher Education Act of 1965, 
as amended, hereinafter called the Act, and 
are subject to the Act and the Federal 
Regulations issued under the Act. The terms 
of this note shall be interpreted in 
accordance with the Act and Federal 
Regulations, copies of which are available 
from the Lending Institution. 

II. Interest 

Interest is charged on this loan from the 
date of disbursement of any funds under this 
loan agreement. Interest is charged on the 
unpaid balance of this loan, including any 
unpaid interest or other charges, such as late 
charges and collection costs. The interest rate 
is adjusted each year, and once it is set, 
remains in effect for a calendar year. The 
lending institution sets the interest rate on 
this loan for each year at the average bond 
equivalent rate of 91-day Treasury bills for 
the calendar quarter ending September 30 of 
the preceding calendar year plus three 
percent. 

III. Repayment 

(1) I promise to begin to repay the principal 
and the interest which accrues on it to the 
Lending Institution not later than nine (9) 
months after the date I cease to be at least a 
half-time regular student at an eligible 
institition of higher education or at a 
comparable institution outside the United 
States approved for this purpose by the 
United States Secretary of Education 
(hereinafter called the Secretary). 

(2) I may. if I choose, begin the repayment 
period earlier than the date on which I would 
be required to begin in paragraph III(l). 

(3) I promise to repay the principal, 
interest, and any other charges over the 
course of the repayment period in monthly, 
bimonthly, or quarterly installments, as 
determined by the Lending Institution. A 
copy of the current payment formula which 
the Lending Institution will use to calculate 
my annual repayment obligation is attached 
to this note, and is part of this repayment 
agreement. The payment formula is subject to 
change by Federal regulation, and such 


changes, if any. will become part of this 
repayment agreement. 

(4) I promise to submit to the Lending 
Institution the required income and expense 
information necessary to calculate my annual 
payment obligation by October 1 of each 
year. 

IV. Prepayment 

(1) I may. at my option and without 
penalty, repay all or any part of the 
outstanding balance of this loan at any time. 

(2) The Lending Institution will use any 
amounts I prepay in the same academic year 
in which the loan was made to reduce the 
amount of the loan. 

(3) If I repay more than the amount due for 
any installment, and I do not designate it as 
an advance payment of the next regular 
installment, the Lending Institution will use 
the excess amount to prepay principal. 

Vi Default 

(1) I understand that the Lending Institution 
may require immediate payment of the entire 
unpaid balance of my loan, including accrued 
interest, late charges, and collection costs, if I 
fail to make a scheduled repayment of any 
installment when due under the repayment 
schedule established by the Lending 
Institution. 

(2) I understand that if I default on my loan 
repayments, the Lending Institution may 
disclose that I have defaulted, along with 
other relevant information, to credit bureau 
organizations. 

(3) I understand that after the Lending 
Institution accelerates the loan under 
paragraph V(l), 1 will then lose my right to 
defer repayments due after the date the 
Lending Institution accelerates the loan. 

(4) I understand that failure to pay this 
obligation under the terms agreed upon will 
prevent my obtaining additional Federal 
financial aid. 

VI. Deferment 

The Lending Institution may permit me to 
defer making my scheduled repayments if it 
determines that extraordinary circumstances, 
such as illness or unemployment, prevent me 
from making those scheduled repayments. I 
understand that I must request this deferment 
in writing. Interest will continue to accrue on 
the unpaid balance of my loan during periods 
of deferment. The Lending Institution will 
add the amount of interest that accrues 
during a period of deferment to the balance of 
my loan. 

VII. Death and Disability Cancellation 

If I should die or become permanently and 
totally disabled, the total principal, interest, 
and other charges on this loan shall be 
cancelled. 

VIII. Change in Name, Address, and Social 
Security Number 

I understand that I, and any party signing 
this note as a comaker or endorser, must 
inform the Lending Institution of any change 
or changes in my name, address, or social 
security number. 
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IX. Late Chaises 

(1) The Lending Institution may impose a 
late charge if 1 fail to make all or any part of 
a scheduled installment payment when it is 
due. 

(2) The Lending Institution may impose a 
late charge if I fail to provide November 1 of 
each year, the required income and expense 
information necessary to calculate my annual 
payment obligation. 

(3) This charge may be up to 20 percent of 
the amount of the installment payment then 
due. 

(4) (A) The Lending Institution may either— 

(i) Add the amount of the late charge to the 
principal on the day after the missed 
scheduled repayment was due; or 

(ii) Require that I repay it with a future 
scheduled repayment. 

(B) if the Lending Institution elects to add 
the assessed charge to the outstanding 
principal of the loan, it must so inform me 
before the due date of the next installment. 

X. Prior Loans 

I have listed below all of the ICL. Perkins 
Loans, and National Direct Student Loans (or 
National Defense Student Loans) I have 
obtained at other institutions. (If no prior 
loans have been received state ‘‘None.’’) 


Schedule of ICL, Perkins Loans, National 
Direct Student Loans and National De¬ 
fense Student Loans at Other Institu¬ 
tions 



Amount 

Dale 

Institution 

2.ZZZ1” 

3 . 

4 . 






XL Schedule of Advances 

The following amounts were 
advanced to me on the dates indicated: 



Amount 

Date 

Senators of 
Borrower 

1 . . 




aZIZZZ 

4.. 



NOTICE TO BORROWER: DO NOT SIGN 
THIS NOTE BEFORE YOU READ IT. THE 
LENDING INSTITUTION MUST SUPPLY TO 


YOU AND ANY ENDORSER A COPY OF 
THIS NOTE. 

[This notice is signed as a sealed 
instrument.] 

Signature_ 

[(seal)]. 

Date_19_ 

Permanent Address (Street or Box Number, 
City. State, and Zip CodeJ Social Security 
Number (endorser must 
provide)_ 

The borrower and Lending Institution shall 
execute this note without security and 
without endorsement unless the borrower is a 
minor and this note would not. under the law 
of the State in which the Lending Institution 
is located, create a binding obligation. If the 
borrower is a minor and this note would not, 
therefore, be legally binding, the Lending 
Institution shall require the following 
endorsement: 

Signature_ 

[(Seal)]. 

Date_19_ 

Permanent Address (Street or Box Number, 
City. State, and Zip Code) Social Security 
Number (borrower must 
provide)_ 

[FR Doc. 87-4468 Filed 3-4-87; 8:45 am] 

BILLING CODE 4000-01-M 
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DEPARTMENT OF EDUCATION 

Income Contingent Loan Program 
Demonstration Project 

agency: Department of Education. 
action: Notice of Deadline Date for 
Applications for Funding for the Income 
Contingent Loan Program 
Demonstration Project. 

summary: The Secretary establishes a 
deadline date by which an institution of 
higher education that wishes to apply 
for a grant for an Income Contingent 
Loan Demonstration Project must submit 
its application to the Secretary. 

The purpose of the Demonstration 
Project is to demonstrate the feasibility 
of an unsubsidized, institutionally 
administered student loan program 
which uses the income contingent 
repayment method. In the Fiscal Year 
1988 Budget proposal, the Secretary 


proposes that the ICL Program be 
expanded. The Secretary may also seek 
an amendment to the Higher Education 
Act to permit a group of institutions to 
participate jointly as a consortium. 

An institution may apply to 
participate in the Demonstration Project 
by sending to the Secretary an 
application consisting of a one-page 
form and a written request to participate 
providing information which addresses 
each selection criterion for which the 
Department does not already have 
information on file. (See the Notice of 
Proposed Rulemaking published in this 
issue of the Federal Register). As 
explained in the Notice of Proposed 
Rulemaking, consortia of institutions 
may at this time apply to participate. 

The Secretary will act on applications 
from consortia if Congress enacts 
legislation needed to permit them to 
participate. The one page application 


form may be obtained by contacting 
William L. Moran at the address listed 
below. An institution must submit its 
request to participate in the 
Demonstration Project by April 6,1987. 
addresses: Requests to participate in 
the Demonstration Project may be 
mailed to William L. Moran, Division of 
Policy and Program Development, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., [Regional Office Building 
3, Room 4100], Washington, DC 20202. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Carney McCullogh, (202) 472-4300. 

Authority: Sec. 452 of the Higher Education 
Act of 1965, as amended by Pub. L 99-498. 
Sec. 404, October 17,1986. 

Dated: February 27,1987. 

C. Ronald Kimberiing, 

Assistant Secretary for Postsecondary 
Education. 

[FR Doc. 87-4469 Filed 3-4-87; 8.45 am] 

BILLING CODE 4000-01-N 
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March 5. 1987 


Part IV 

Department of 
Energy 


Proposed Criteria for Complying With the 
Low-Level Waste Program, January 1, 

1988 Milestone, Notice 
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DEPARTMENT OF ENERGY 

Proposed Criteria for Complying With 
the Low-Level Waste Program, 
January 1,1988 Milestone Established 
by Pub. L 99-240 

agency: Office of Nuclear Energy, DOE. 
action: Notice of Inquiry. 

summary: The Department of Energy 
(DOE) is seeking comment on the 
proposed criteria for determining non¬ 
member State and non-sited compact 
region compliance with the January 1, 
1988, milestone prescribed in section 
5(e)(1)(B) of the Low-Level Radioactive 
Waste Policy Amendments Act of 1985 
(“the Act“), Pub. L. 99-240. Compliance 
is the basis of eligibility for rebates from 
the Low-Level Radioactive Waste 
Surcharge Escrow Account created by 
the Act. Under the Act. the surcharge 
money deposited by the sited States to 
the Escrow Account and the accrued 
interest is to be (a) rebated to each non- 
sited compact region and non-member 
State that has met the statutory 
requirements of the January 1,1988. 
milestone, or (b) returned to the sited 
State that collected the original 
surcharge if a non-sited compact region 
or non-member State does not meet the 
milestone requirements. 

This Notice sets forth proposed 
criteria which non-member States or 
non-sited compact regions applying for 
rebates must satisfy to warrant the 
conclusions by DOE that the milestone 
requirements have been met. The Notice 
also describes the procedures for 
submitting compliance documentation 
and for requesting a rebate. The 
procedures by which DOE will disburse 
rebates from the Escrow Account were 
established in a Federal Register Notice 
at 51 FR 23030 (June 24,1986), entitled 
“Implementation of Procedures for 
DOE’s Management of the Low-Level 
Radioactive Waste Surcharge Escrow 
Account.” Although these procedures 
have not been changed, DOE announced 
at the time of their publication that 
useful suggestions would be considered. 
Accordingly, interested persons are 
again invited to make comments if they 
wish. 

dates: Comments must be received 
within 45 days of publication of this 
Notice in the Federal Register. 
addresses: Interested persons are 
invited to submit written comments in 
response to this Notice to J. L. Smiley. 
Program Manager, Low-Level Waste 
Management Program, NE-24, U.S. 
Department of Energy, Washington, DC 
20545, (301) 353-4216. Upon 
consideration of the comments, a final 
Notice will be published which will 


include a summary of comments 
received, resolution of issues raised by 
the comments, and the final criteria and 
rebate disbursement procedures. 

FOR FURTHER INFORMATION CONTACT: 

J. L Smiley, Program Manager. Low- 
Level Waste Management Program, NE- 
24, U.S. Department of Energy, 
Washington, DC 20545, (301) 353-4216; 
or Sandra Sherman, Attorney, Office of 
General Counsel, GC-31, U.S. 
Department of Energy, Washington, DC 
20585, (202) 586-6972. 

SUPPLEMENTARY INFORMATION: The 
Department of Energy (DOE) is 
providing notice of and an opportunity 
to comment on proposed criteria for 
determining compliance by non-member 
States and non-sited compact regions 
with the statutory requirements of the 
January 1,1988, milestone as prescribed 
in section 5(e)(1)(B) of the Low-Level 
Radioactive Waste Policy Amendments 
Act of 1985 (“the Act”), Pub. L. 99-240, 
which states: 

January 1,1988. 

(i) each non-sited compact region shall 
identify the State in which its low-level 
radioactive waste disposal facility is to be 
located, or shall have selected the developer 
for such facility and the site to be developed, 
and each compact region or the State in 
which its low-level radioactive waste 
disposal facility is to be located shall develop 
a siting plan for such facility providing 
detailed procedures and a schedule for 
establishing a facility location and preparing 
a facility license application and shall 
delegate authority to implement such plan: 

(ii) each non-member State shall develop a 
siting plan providing detailed procedures and 
a schedule for establishing a facility location 
and preparing a facility license application 
for a low-level radioactive waste disposal 
facility and shall delegate authority to 
implement such plan; and 

(iii) the siting plan required pursuant to this 
paragraph shall include a description of the 
optimum way to attain operation of the low- 
level radioactive waste disposal facility 
involved, within the time period specified in 
this Act. Such plan shall include a description 
of the objectives and a sequence of deadlines 
for all entities required to take action to 
implement such plan, including, to the extent 
practicable, an identification of the activities 
in which a delay in the start, or completion, 
of such activities will cause a delay in 
beginning facility operation. Such plan shall 
also identify, to the extent practicable, the 
process for (1) screening for broad siting 
areas; (2) identifying and evaluating specific 
candidate sites; and (3) characterizing the 
preferred site(s), completing all necessary 
environmental assessments, and preparing a 
license application for submission to the 
Nuclear Regulatory Commission or an 
Agreement State. 

This Notice also solicits comments on 
pre-existing procedures for (a) non¬ 
member States and non-sited compact 


regions to submit milestone compliance 
documentation and request rebates, and 
(b) disbursements by DOE from the 
Escrow Account following the milestone 
date. 

A second Federal Register Notice will 
be published following resolution of all 
comments. That Notice will identify the 
required criteria, as well as the final 
procedures for non-sited compact 
regions and non-member States to 
submit compliance documentation and 
rebate requests, and the DOE 
procedures for rebate disbursement. 

Procedure for Submitting Compliance 
Documentation and Requesting Rebates 

The Governor or authorized agent of a 
non-member State or the Executive 
Director, Chairman, or authorized agent 
of a non-sited compact region shall send 
a request to DOE by January 1,1988, for 
a rebate of funds held in escrow for the 
January 1,1988, milestone. The request 
shall be addressed to the United States 
Department of Energy, Attention: 
Manager, Low-Level Waste 
Management Program. NE-24, 
Washington. DC 20545. The request 
shall state that the non-member State or 
non-sited compact region has met the 
requirements of the January 1,1988, 
milestone as prescribed in section 
5(e)(1)(B) of the Act. The request shall 
also include all documentation (five 
copies) cited in Table 1 of this Notice. 

A copy of the rebate request should 
be provided by the non-member State or 
non-sited compact region to the 
Governors (or their designees) of the 
three sited States and to the Chairmen 
(or their designees) of the sited region 
Compact Commissions. These entities 
may provide comments to DOE as to 
whether a non-member State or non- 
sited compact region has met the 
January 1,1988, milestone requirements. 
Authorized representative(s) of these 
entities may send their comments to the 
DOE Low-Level Waste Management 
Program Manager. DOE‘s determination 
of compliance with this milestone, and 
hence, eligibility for rebates, is 
independent of decisions made by the 
three sited States and Compact 
Commissions affecting imposition of 
penalty surcharges or denial of site 
access. 

DOE encourages early submission of 
rebate requests and compliance 
documentation to facilitate the timely 
disbursement of funds from the Escrow 
Account following the January 1.1988. 
milestone date. However, no rebates 
will be disbursed prior to the milestone 
date specified in the Act. 
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Proposed January 1,1988 Milestone 
Compliance Requirements 

All non-member States and non-sited 
compact regions must meet the 
requirements as outlined in Table 1, in 
order to be found in compliance with the 
January 1,1988, milestone, and to 
receive the appropriate rebate from the 
Escrow Account. Table 1 summarizes 
the statutory requirements for the 
January 1,1988, milestone as prescribed 
in section 5(e)(1)(B) of the Act. The table 
also identifies the proposed criteria that 
will be used by the Department to 
determine compliance with each of the 
statutory requirements of the Act. The 
table reflects the explicit requirements 
of the Act as well as DOE’s 
interpretation of the implicit 
requirements of the Act. The 
information requested represents the 
minimum information which must be 
provided to DOE for a determination of 
compliance. 

DOE Compliance Evaluation 

DOE shall make a determination as to 
whether or not non-sited compact 
regions and non-member States have 
met the milestone requirements, and are 
therefore eligible to receive a rebate. 

Where compliance is positive, DOE 
will confirm that (a) a non-sited compact 
region has issued a letter to the 
Department documenting the selection 
of a host State, (b) a non-sited compact 
region or host State and non-member 
State have submitted a siting plan to the 
Department, and (c) the siting plan 
addresses all elements cited in Table 1. 
Failure of responsible parties to identify 
a host State or submit a siting plan will 
result in a determination of non- 
compliance. Submission of an 
incomplete siting plan will also result in 
a determination of non-compliance. The 
Department reserves the right to request 
additional information from non-sited 


compact regions and non-member States 
in order to clarify submitted 
documentation prior to making a 
determination of compliance. If 
documentation included in the request 
for rebates requires clarification, further 
evaluation by DOE may be necessary 
and may result in a delayed rebate 
disbursement. 

Rebate Disbursement 

Section 5 of the Act defines “sited 
States’* as the States of Washington, 
Nevada, and South Carolina. These 
States host the three existing 
commercially operated low-level 
radioactive waste disposal sites and 
therefore are not required to comply 
with the milestones prescribed by the 
Act. These States have the authority to 
collect surcharges for waste disposed at 
these sites by generators from non-sited 
compact regions and non-member 
States. Twenty-five percent of the 
surcharges collected during a period of 
compliance with the Act are transferred 
by the sited States to DOE's Low-Level 
Radioactive Waste Surcharge Escrow 
Account, on a monthly basis. Surcharges 
collected by the sited States during a 
period of noncompliance with the Act 
are not transferred to the DOE Escrow 
Account and therefore are not rebatable. 
The Act provides that not later than 30 
days following each of the milestone 
dates, DOE shall rebate the attributable 
amounts held in the Escrow Account 
(including accrued interest) to each non- 
sited compact region and non-member 
State that has met the requirements of 
the milestone. If a non-sited compact 
region or non-member State does not 
meet the milestone, the attributable 
amount held in the Escrow Account 
(including accrued interest) will be 
returned to the sited State(s) that 
collected the original surcharge. 


Procedures for administering the DOE 
Escrow Account remain as identified in 
the previous Federal Register Notice, at 
51 FR 23030 (June 24.1986), entitled 
“Implementation of Procedures for 
DOE's Management of the Low-Level 
Radioactive Waste Surcharge Escrow 
Account.” Rebates of all surcharge 
deposits plus accrued interest will be 
disbursed via wire transfer to those non- 
sited compact regions and non-member 
States meeting the milestone. For those 
non-sited compact regions and non¬ 
member States that do not meet the 
milestone, applicable surcharge deposits 
plus accrued interest will be wire- 
transferred to the sited States that 
collected the original surcharge. DOE 
intends to use the same wire transfer 
procedures, addresses and accounts 
used for the July 1.1986, milestone 
rebate disbursement, unless notified of 
changes that should be made. 

All surcharges paid by generators to 
the sited States for waste received for 
disposal prior to the applicable 
milestone shall be rebated in as timely a 
manner as possible to appropriate non- 
sited compact regions and non-member 
States that have met the milestone, so 
long as it can be documented that the 
waste was accepted for disposal by the 
sited State prior to the applicable 
milestone date. Since procedures for 
collection of surcharges and transmittal 
to the Escrow Account by the sited 
States differ significantly, and DOE 
cannot enforce timely transfer or rebate 
surcharges by the sited States to the 
Escrow Account, rebate disbursements 
may be delayed beyond the 30 days 
following the January 1,1988, milestone 
compliance determination. 

Issued in Washington, DC, on February 10, 
1987. 

William R. Voigt, Jr., 

Director. Office of Remedial Action and 
Waste Technology. 


Table 1. January 1,1988 Milestone Compliance Criteria 


Requirements 


I HOST STATE IDENTIFICATION 

A Non-sited compact regions ” shall identify the State in which its low-level radioactive 
waste disposal facility o to be located 1)0X03. OR. 

B shall have selected the developer lor such facility and the site to be developed . . .** 
t(e)(l)(BM.)3 


II. SITING PLAN SUBMITTAL 

A Non-sited compact regions **. . shall develop a siting plan for such facility . . " 
Ke><1)(B)(i)J 

B Non member States M . . shaft develop a siting plan .'* [(e)(1)<8)(ii)3 


Compliance catena 


1. The compact region designee (Executive Director. Commission Chairman, or authorized 
agent) shall identify tn writing the Host State 

t The compact region designee shall issue a letter to DOE that 
a Identifies the site developer and includes a copy of the signed contract between the 
region or Slate and the developer 

b Identifies the site to be developed by providing a legal description of the land area, 
c. Indicates current legal ownership of the selected site land area 

1. The compact regions designee or the Host State designee (Governor or authorized agent) 
shall submit I he siting plan with the request for rebate 

2. The siting plan shall include the signature^) of the person(s) designated to approve the 
plan. 

1. The non-member Stale designee (Governor or authorized agent) shall submit the siting plan 
with the request for rebate 

2. The ailing plan shall include the signature(s) of the person(s) designated to approve the 
plan. 
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Table 1. January 1,1988 Milestone Compliance Criteria— Continued 


Requirements 


III SITING PLAN PROCESS DESCRIPTIONS 

A Non sited compact regions end non member States shall . toerrtrfy to the extern 
practicable, the process tor (1) screening tor broad siting areas; (2) identifying and 
evaluating specific candidate sites, and (3) characterizing the preferred sitefs). completing 
all necessary enwonmental assessments, and preparing a license application for submis¬ 
sion to the Nuclear Regulatory Commission or an Agreement Stale " and shall " . 

include a description of the objectives and a sequence of deadlines for an entities required 
to take action to implement such plan " [(eHt)(BH«)l 


B Non sited compact regions and non-member States shall include a description of the 
optimum way *o attain operation of the tow^tovet radioactive waste disposal facility 
involved, withm the time penod specified « this Act” ((eMIMBM*)] 


IV SITING PLAN SCHEDULE 

A. Non sited compaci regions and non-members States shall provide a schedule for 
establishing a facility location and preparing a taoWy license application ” t(e)( 1 ){B)<T)] 
and . a sequence ol deadlines lot art en**#» required to take action to implement such 
plan " ((e)(1){B){iii)] 


B Non sued compact regions and non member States shall include to the extent 
practicable an identification of the activities m which a delay in the start, or completion, of 
such activities will cause a delay m beginning facility operation” l(e)(i)(B)tw>] 


Compliance criteria 


1. The siting pfan shall provide descnpbon* tor processes nctudmg but not limited »o 
a Broad area screening 

b Candidate site tdenufocauon 
c Candidate site evaluation 
d Site characterization 
e Site land acquisition, 
f Environmental assessments 
g Disposal technology selection 
h License app*ca?*on preparation 

2. The process descriptions shall. 

a Describe the major task elements fo be completed within each process, mcfudmg but not 
limited to 

(1) Cntena development 

(2) Regulatory or legislation development 

(3) Development ol scope of work for technical subtasks, 

(4) Selection of subcontractors. 

(5) Administration, review, and control or work 

b identify the objective lor the process or tor each task wrttwi the process 
c Identify the organizations responsible tor completion of each task withm the process 
d Cite the authority by wtach the responsible organizations are authorized to complete thee 
assigned tasks (if the responsible organization is not currently authorized to fulfill its 
assigned tasks, describe how and when such authority wail be granted) 
e Identify the cntena. regulatory, statutory, or other requirements which are applicable to 
each task wtfhm a process. 

I Describe the Host State or compact region approval process. 

(1) Identify the actions and decisions which require formal approval 

(2) identify the roles of the State legislature. State agencies, the compact commission, and 
the pubfec m the approval process 

3. For those processes that are currently underway, the process descriptions shall include a 
bnef summary of the accomplishments and shall cite any appropriate documentation where 
applicable 

4 For those processes that have been completed, the process descnptions may be limited to 
a bnef summary of the accomplishments and she* cite any apprpnate documentation where 
applicable 

t. The siting plan shall also include general descnptions ol additional processes which lead to 
operation of the low-level radioactive waste disposal facility, including but not limited to 
a License application review end issuance 
b Acquisition of NRC Agreement State status, if applicable, 
c Facility design 
d Faditty construction 

e Development of facility operating procedures, including but not limited to 

(1) Operating procedures. 

(2) Monitoring procedures 

(3) Emergency plans 

(4) Admirvistiative procedures 

(5) Financial procedures 

(6) Fee procedtaes 

2. To the extant practicable, these general process descriptions should: 

a Descnbe m general the major tasks to be completed within each process 

b. Idfentity the major orgamzabonsls) responsible lor completion of the tasks wilhm the 

process. 

c Gte the authority by whch the responsible organizations are authorized to complete then 
assigned tasks or describe in general how and when such authority will be granted 
d. Cite any cntena. regulatory, statutory, or other requaements wfach may be applicable to 
these processes 

e Provide a bnef summary of the approvals required for the vinous processes, as 
applicable 

3. For those processes that are currently underway, the process descriptions should indude a 
bnef summary of accomplishments and a citation of any appropriate documentation where 
applicable 

4. For those processes that have been completed, the process descnptions may be United to 
a bnet summary ol accomplishments and shall ate any appropriate documentation where 
appropriate 

1 The Siting plan shall indude a schedule that identifies the optimum sequence of deadlines 
for all major tasks that must be performed to . attain operation of the tow-level 
radioactive waste disposal facility involved, withm the time penod specified in this Act” 

2. At minimum, the schedule shall include milestones for initiation and completion of the major 
tasks (or each of the following process 

a. Broad area screening. 

b. Candidate site selection. 

c. Candidate site evaluation. 

d. Site characterization 

e Site land acquisition. 

f Environmental assessments. 

g. License application preparation 

h. License application review and issuance 

i Conceptual, preliminary, and final facility design 

| Facility construction 

k. Operating procedures development 

3. All schedule constraints shall be identified 

4. Float time for all activities shall be identified 

5. All activities on the critical path shall be identified, including, but not limited to. those tasks 
roqumng acbon by the public and/or State legislature 

t All task on the critical path or with less than three months float time shall be identified aa a 
listing showing estimated start date, duration, end date, and float. 
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Table 1. January 1 , 1988 Milestone Compliance Criteria— Continued 


Requirements 

Compliance criteria 

V DELEGATION OF AUTHORITY TO IMPLEMENT THE SITING PLAN 

A Non sited compact regions and non-member States " shall delegate authority to 

implement such plan f(eMi)(B)(n) and (eM1>(B>(i>] 

1 Evidence of adequate delegation ol authority shall be demonstrated by entries m the 
process descriptions in the siting plan that 

a. Identifying existing authorities by wtvch the designated responsible organizations are 
authorized to complete then assigned tasks as defined 

b. Describe how sod when authorities will be granted to responsible organizations that are not 
currently authonzed to complete their assigned tasks as defined 

2. Note It is not necessary to prepare a separate section in the siting plan on delegation of 
authorities, if such delegation is adequately described in the individual process and task 
descriptions 


|FR Doc. 87-4828 Filed 3-4-87; 8:45 am| 

BILLING CODE 6450-01-M 
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DEPARTMENT OF ENERGY 

Office of Conservation and 
Renewable Energy 

l Docket No. CAS-RM-80-304] 

Industrial Energy Conservation 
Program for Energy Efficiency 
Improvement and Recovered Materials 
Utilization; Forms CE-189 P, C, and S 

AGENCY: Department of Energy. 
action: Elimination of industrial energy 
efficiency record keeping and reporting 
on the CE-189 Forms. 


summary: Section 3101(b) of Pub. L. No. 
99-509, Omnibus Budget Reconciliation 
Act of 1986 (October 18,1986) repeals 
Part E of Title III of the Energy Policy 
and Conservation Act (42 U.S.C. 6341- 
6346). 

The Department of Energy hereby 
gives notice of the elimination of 
Industrial Efficiency Record Keeping 
Reporting requirements utilizing CE-189 
Forms. This Action was undertaken 
pursuant to (the provisions of] section 
3101(b) of Pub. L. 99-509, the Omnibus 
Budget Reconciliation Act of 1986 
(October 18,1986) which repealed Part E 
of Title III of the Energy Policy and 
Conservation Act (42 U.S.C. 6341-6346). 

The repeal of Part E of Title III, of the 
Energy Policy and Conservation Act. 
eliminated the industrial reporting 
requirement utilizing forms CE-189 P, C, 


and S. As a result the Notice of 
Proposed Rulemaking concerning future 
data collection utilizing CE-189 Forms, 
announced as a proposed action by the 
Energy Information Administration 
(EIA) on July 11,1986 at 51 FR 25235, is 
now rendered unnecessary. However, a 
final report on the Industrial Efficiency 
Improvement Program will be prepared 
from data received for the 1985 period 
and published in the summer of 1987. 
Finally because there is no longer a 
requirement to submit reports utilizing 
forms CE-189 P, C, and S. the 
Department does not anticipate any 
future requests for verification of data 
acquired thereby. Accordingly, there 
will be no further requirement for the 
continued maintenance of CE-189 
Records. 

Although the CE-189 system has been 
eliminated, the Congress has determined 
that there is still a need for an energy 
data collection from the manufacturing 
sector. To fulfill this need, the Energy 
Information Administration (EIA) has 
initiated Form EIA-846, the 
Manufacturing Energy Consumption 
Survey (MECS). The MECS, although 
initially developed under separate 
authorities, is now mandated by section 
3101(a) of Pub. L. 99-509. Data are 
currently being collected for calendar 
year 1985 and the results will be 
published in late 1987. 

The MECS is not a replacement for 
the CE-189 system. It is a triennial 
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sample survey, designed to better meet 
current energy data needs, being 
conducted and complied by the Bureau 
of Census as agent for the EIA. All data 
collected for this program are 
confidential under the provisions of 
Title 13. U.S. Code, Section 9. 
Questionnaires for selected 
establishments are mailed directly to 
corporate headquarters for 
redistribution. Completed 
questionnaires are returned directly to 
the Bureau of the Census. There is no 
third party participation as with the CE- 
189 system. ADDRESS: Written 
comments or inquires regarding this 
notice should be sent to: Mr. Charles J. 
Glaser, Office of Industrial Programs, 
CE-14, U.S. Department of Energy, 
Washington, DC.. 20585, (202) 586-1298 
Questions regarding the MECS 
Program should be directed to: Mr. John 
L. Preston. Office of Energy Markets and 
End Use, Energy Information 
Administration, El-652 Room 1F-093, 
Mail Stop 1H-053, U.S. Department of 
Energy. 1000 Independence Avenue, 
Washington, DC 20585, (202) 586-1128. 

Issued in Washington, DC. February. 17. 
1987. 

Donna R. Fitzpatrick, 

Assistant Secretary, Conservation and 
Renewable Energy. 

[FR Doc. 87-4629 Filed 3-4-87; 8:45 am) 
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